Chapter 8. Making a Public World

ual, in his relations with others—in his friendships—and in his relation
to his culture. It is the aim of Burke’s text to engage its readers deeply in
this activity in all its forms. .
But is all of this, for the modern reader, only to define an impossible
hope, to revive a lost dream of an organic and coherent world, a culture
that unites art and friendship? That is the question that carries us.to our
own Constitution and our own laws and to the possibilities for life and

action that they define.

Constituting a Culture of Argument

The Possibilities of American Law

Moved in part by what Burke would call our prejudices, and perhaps
also as a way of subjecting those prejudices to examination, we now turn
7 a- different kind of attempt to create a national community: the consti-
tution of our own nation. In separating from Great Britain and setting up
their own government, Americans claimed the freedom and the power to
emake their world. That claim was of course not absolute, and a constant
uestion at the time was how much of the old to change, how much to
ave. Nevertheless, what was proposed, and perhaps achieved, in Amer-
.was nothing less than the self-conscious reconstitution of language
id community to achieve new possibilities for life. The attempt is like
rke’s in its scope but very different in its method; for it was a collective,
ot an individual attempt, and it sought to establish what he disclaims: a
stem of legal authority.
In this chapter we shall bring our familiar questions, and our experi-
nce of what they have meant in other contexts—our way of reading—to
nmee texts: The Declaration of Independence, the Constitution of the
nited States, and Chief Justice Marshall's opinion in McCulloch v.
ryland. Of each we shall ask what kind of community and culture it
éeks to establish and how it does so. We shall then consider what it can
1ean for an individual to participate as an actor in this legal culture.

'HE DECLARATION OF INDEPENDENCE: AN UNSTABLE CONSTITUTION

We begin with the first sentence of the familiar document headed
‘The unanimous Declaration of the thirteen united States of America”:

When in the Course of human events, it becomes
necessary for one people to dissolve the political bands
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which have connected them with another, and to as-
sume among the powers of the earth, the separate and
equal station to which the Laws of Nature and of im.
ture’s God entitle them, a decent respect to the opinions
of mankind requires that they should declare the causes
which impel them to the separation.

‘of these particular audiences. To the foreigner it operates as a claim of
maturity and as a submission to the conventions of the international
- community. To the Englishman it is a performance of reasonableness that
- undermines the view of the American as an uncivilized fanatic. To the
- American royalist, it makes a switch of sides more possible; to the Ameri-
‘can patriot it offers something with which to reassure his critics; and to
' the undecided American—perhaps its most important audience-—it is an
appeal to join a community that is serene and reasonable and secure in its
- sense of self and place. Nothing to fear, says this voice: we are gentlemen
~.of manners and reason. Even those predisposed against it will read on.
For all audiences, the effect is reassurance. This is a declaration not of
.Independence, it seems, but of dependence.
" There is a sense in which these implications of tone are deeply mis-
~leading, as further examination of even the first sentence will show. Be-
fore we get to its main clause, which we have been discussing, there is a
‘long subordinate clause. Under ordinary principles of composition it
would be natural to treat this as of secondary importance. The reader
slides through it, waiting for the emphasis of the subject and verb of the
main clause; but when he gets there, he finds, without quite knowing
how, that he has acquiesced in an astonishing set of propositions—in fact
“the central propositions that the Declaration is intended to establish: that
America is “one people” (whatever that might mean); that “necessity”
~-can justify a unilateral separation; and that, once separated, this people is
‘entitled"—Dby law, by nature, and by God—to an equal station among na-
ions. In the cadence of this language-~“the Laws of Nature and of Na-
ture’s God”—there is a hint of the fervor to which the text will later carry
us, but it is instantly checked by the very next words: “a decent respect.”
'The Declaration thus assumes in its subordinate clause the very heart of
ts case—that we are a nation and that all nations are created equal—and
50 does any reader who makes it as far as the main clause without a re-
~bellion of his own. Despite the implications of its title, this document does
not frankly address the questions central to its case but instead assumes
them away. .
- Or so it seems at the end of the first sentence. The next paragraph up-
sets these expectations by explicitly affirming, and thus bringing to the
enter of attention, the central tenets on which the text and its authors
aim to rest:

What is perhaps most striking about this sentence Hm its ﬁmom. Hﬂm H”_cn
a person’s voice, not even that of a committee, but the unanimous’ 498.,
of “thirteen united States” and of their “people.” It addresses a :.Eﬂmwm&
audience-—nothing less than “mankind” itself, located neither in space-
nor in time-—and the voice is universal too, for it purports to know mg.:.
the “Course of human events” (all human events?) and to be able to dis
cern what “becomes necessary” as a result of changing circumstarices
This voice operates on eighteenth-century assumptions about the univer-
sal character of human nature and experience. As Samuel m@amoﬁ ex:’
pressed it, “We are all prompted by the same motives, all deceived by mg
same fallacies.”! . o
This voice functions so securely on the plane of mmﬁm&.ﬁg mﬁm i8¢
totally removed, it seems, from the passions and difficulties of particular
realities that it can speak with a remarkable mildness. As Stuart Tav
has remarked, the “diction is as little violent as it can be. Dwmmo?m,._...: :
bands—not burst asunder the hoops of steel”? No throwing off mw:w
chains of tyranny, no shattering the manacles of slavery, but mam.“mmmcﬁh
statement of simple fact. The implicit claim that the “separation” was no
chosen but made “necessary,” “impelled” by certain “causes”—as th
Declaration itself is not chosen but “required”—seems to lower Em.. tem :
perature of the sentence nearly to zero. This voice is not ..._wmﬁgm_,m._
choice proudly made. It simply “declares” that certain “causes FEE pro
duced certain effects, and it does so with no more passionate motive thal
a “decent respect to the opinions of mankind.” .
Of its reader the text seems to ask very little. Our function is, appar
ently, simply to learn what the “causes” of the separation are and Embw.o
that basis, to maintain a good “opinion” of the authors and those .mo‘
whom they speak. Not that our “opinions” are :ﬁ#ﬂﬁoanmhm to the voic
speaking here, for it seeks the favorable judgment of posterity—the oE
dren of the nation of which this voice is the founding father? mE. ever:
the approval this text seeks is mild. Nothing could be more high-minde
and genteel. . B
In fact, of course, the audience is not and cannot be a distant mﬁa..:,
&..mmmﬁmsﬁwwﬂm& “mankind,” for whoever reads the Declaration will be m_.
glish or American or French as well as a member of the human specie,
but this mild and civilized tone has an important rhetorical effect mﬁ €;

We hold these truths (o be self-evident, that all men
are created equal, that they are endowed by their Crea-
tor with certain unalienable Rights, that among these
are Life, Liberty and the pursuit of Happiness. That to
secure these rights, Governments are instituted among
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far less threatening ending to the clause than the Lockean “property,” to
,.EEow it is perhaps an allusion.* In any event, statements cast at such a
‘level of generality often do not lead to much in practical terms, and the
reader may thus be inclined to discount them.

- But by the end of the paragraph it has been asserted that they lead to
véry much indeed, and much that does not by any process of reasoning
- follow from them. For example, to say that certain things are one’s “un-
‘alienable Rights” is not the equivalent of saying that it is the chief aim of
government “to secure” them; and to say that, in turn, is not to say or
imply that governments derive their legitimacy from the “consent of the
governed”; and that proposition, even if accepted, does not entail the
ext, which is that “consent” may be withdrawn when the government
is—or seems to be—“destructive of these ends”; and this in turn is not to
say what follows next, that the people may then properly form such a gov-
ernment “as to them may seem most likely” to lead to their safety and
happiness. At each transition there is a slide from the less to the more
revolutionary, a slide not justified or explained by what has preceded but
expressive of the disposition, the mind and feeling, of the author. It is the
kind of slide, in fact, that it is one purpose of Swift's Tale to teach his
reader to catch, in himself or in another.

~.This paragraph is not a chain of reasoning, as its form may suggest,
nor is it a frank statement of a coherent set of complementary principles;
is a movement from one state of cansciousness to another, a movement
large with threat and passion. What is more (as we saw also in the first
sentence), the form and tone to some degree conceal this movement. The
reader may be willing to grant “self-evident” status to the first proposi-
tion, for example, but not to the last. Imagine, for example, how the para-
graph would read if the order of the statements were reversed.

Now comes a mamentary check, a seeming retreat to different grounds:
“Prudence, indeed, will dictate. . . ." But this turns out not to be an ex-
wumm.mmon of caution or self-doubt, as it seems, but a kind of circular proof
of the rightness of rebellion itself: since “mankind are disposed to suffer”
evils as long as they are tolerable, the very fact that mankind will no
longer sutfer them shows that the evils have become intolerable. What
‘seems to start off as an invocation of the ethic of prudence thus becomes
an argument for the rightness of rebellion whenever it oceurs, and the
circular character of the argument repudiates reason and demonstrates
exactly the sort of unbending and rebellious resolve the tone has thus far
been at pains to deny.

At the end of this sentence the right of revolution is reiterated, but
with a significant intensification of diction. No longer is it the people’s
“right” to act; it is their “duty.” No longer do they “dissolve the bands™;
they “throw off such Government,” and the occasion for doing so is not

Men, deriving their just powers from the consent of the
governed,—That whenever any Form of Government
becomes destructive of these ends, it is the Right of the
People to alter or to abolish it, and to institute new Gov-
ernment, laying its foundation on such principles and
organizing its powers in such form, as to them shall
seem most likely to effect their Safety and Happiness.
Prudence, indeed, will dictate that Governments long
established should not be changed for light and tran-
sient causes; and accordingly all experience hath
shewn, that mankind are more disposed to suffer, while
evils are sufferable, than to right themselves by abolish-
ing the forms to which they are accustomed, But when
a long train of abuses and usurpations, pursuing invari-
ably the same Object evinces a design to reduce them
under absolute Despotism, it is their right, it is their
duty, to throw off such Government, and to provide new
Guards for their future security.

This paragraph seems an odd way to “declare causes” (which is what
the first sentence has promised us), for it is neither a description nor an
explanation but a statement of abstract principles of political theory.
There is also a somewhat puzzling shift in tone, marked by the direct en-
try into the text of the voice that had earlier seemed so far removed: “We
hold these truths to be self-evident.” Who is this “we” and what does this
change of voice mean? And what of the “truths” themselves? Are these
the principles that justify the earlier assumptions, which are now held
out for examination and criticism? Are they reassuring, as the tone has
thus far been? Are they proud statements of radical politics? or what?

They are many things, perhaps all of the above; but what is most Em-
nificant about this paragraph is a movement within it, in which 1 think
lies much of the force and character of the Declaration itself, a movement
from reassurance to threat. The first class of “self-evident truths” is per-
haps not so very disturbing to the conservative American or English?
reader, at least in this context and coming from such a Congress. To says
that “all men are created equal” is to state an impossible and harmles
ideal and one to which the Americans cannot have been committed in,
any very extreme form. Not to mention slavery, no one at the time seems
to have argued seriously for universal manhood suffrage, and property
qualifications were an accepted part of life. And to declare rights to “Life!
and “Liberty” —especially if liberty is defined as a civil status regulated by
law—is to say nothing that Burke would have disapproved of, at least for
Englishmen; and there is a sense in which the “pursuit of Happiness” isa
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* . How is one to respond to such a monster, who has behaved and is be-
“having in such ways toward one’s own people? One must destroy him.
The role of the reader of this text is not, after all, to modify his “opinions”
about the rebellion but to join it; the “action” of which this document ulti-
“mately declares (or creates) the “causes” is not a legal action but a mili-
tary one.
It is thus one achievement of the Declaration to carry the reader, with-
.“out his quite knowing how it happens, from the reassuring reasonable-
ness and mildness of the opening sentences to the white-hot violence of
this call to battle. In the process the ideal reader will be moved from one
" state of consciousness to another, becoming, in the text and in his life, a
“kind of firebrand for liberty. At its heart the document is not reassuring or
reasonable but incendiary.”

when government is “destructive of these ends” but “when a long train-o
abuses and usurpations, pursuing invariably the same Object evinces a-
design to reduce them under absolute Despotism.” The document no
longer states a general principle of action; it declares war. R

In the next three sentences the form of the paragraph as a whole b
comes clear:

Such has been the patient sufferance of these Colonies;
and such is now the necessity which constrains them to
alter their former Systems of Government. The history
of the present King of Great Britain is a history of re-
peated injuries and usurpations, all having in direct ob-
ject the establishment of an absolute Tyranny over
these States. To prove this, let Facts be submitted to a

candid world. g bﬂ THE END of the long series of indicting clauses there is a marked shift

"in tone from attack to defense: “Nor have We been wanting in attentions
" to our Brittish brethren.” What is the function of the paragraph that be-
gins this way, and why does it occupy this place of prominence? The
‘paragraph continues: :

We niow see that the sentence that declared the “duty” of the people “it
throw off such Government” is to be the governing rule of the document
setting forth the conditions justifying rebellion; the next two sentences—
about the sufferance of the colonies and the tyrannical ambitions of the
king—assert the real existence of those conditions, which the third tells
us it will be the function of the rest of the document “to prove” by submit
ting the “Facts” to a “candid world.” The text in this way states what law-
yers call a cause of action against the king, justifying the rebellion. We
now discover that what the first sentence meant by a “declaration of
causes” was not an explanation but an indictment.®

In what follows, the voice is no longer that of mild and dispassionate
eighteenth-century reason, speaking universal truths to a universal audis
ence in a universal language, but the fervid and hating voice, speaking in
terms of final conclusion, of one who indicts a criminal. In stating the
particulars of the case against the king with lawyerly completeness, this
text defines him in ungualified and viclent terms as a monster of human-
ity, an enemy of every American. Here are just two counts (out of dozens):

We have warned them from time to time of attempts by
their legislature to extend an unwarrantable jurisdiction
over us. We have reminded them of the circumstances
of our emigration and settlement here. We have ap-
pealed to their native justice and magnanimity, and we
have conjured them by the ties of our common kindred
to disavow these usurpations, which, would inevitably
interrupt our connections and correspondence. They
too have been deaf to the voice of justice and of con-

_ sanguinity. We must, therefore, acquiesce in the neces-
sity, which denounces our Separation, and hold them,
as we hold the rest of mankind, Enemies in War, in
Peace Friends.

He has plundered our seas, ravaged our Coasts,
burnt our towns, and destroyed the lives of our people.

He is at this time transporting large Armies of for-
eign Mercenaries to compleat the works of death, deso-
lation and tyranny, already begun with circumstances of
Cruelty & perfidy scarcely paralleled in the most barba-
rous ages, and totally unworthy the Head of a civilized
naftion.

*The very form of the indictment leads the reader—even the reader
who prudently reserves judgment on the merits of the charges—1to ac-
“quiesce in the Declaration’s central proposition, that the Americans are
one people; for in describing the injuries, the text necessarily implies an
- identity in the injured. In a sense, indeed, it is the king who makes us
“one. Notice, also, that the charges of bad government by the king define
by negation a conception of good government, and this constitutes a
“promise: we shall give ourselves the opposite of these things.
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This paragraph is like the first one in the character it creates for its
speaker. No longer the voice of accusation and war, this is the voice of one. "
who acknowledges his ties to his “brethren” and engages in a complex
set of social activities to maintain them: warning, reminding, appealing,
and “conjuring by the ties of common kindred.” This is not the voice of
destruction but construction. It is not we but they who are less than
wholly human, “deaf” to the “voice of justice and of consanguinity.”

The final paragraph shifts the tone again. The text, no longer engaged -
in argument and appeal, announces that it is time to act: 5

aught us to conceive it. It is a single whole, a single person, as it were,
with a single set of sentiments and determinations, a people united by a
*-fictional merger behind the single aim of the national war. “We” are
‘blended into a single “one”; the stated ideal of equality among people be-
" comes an ideal of a very different sort, of merger into a common identity.

It sHOULD NOW BE apparent why I speak of the “unstable constitution” of
_this text. It has proved to be not a statement of the fundamental truths on
“which the nation is founded, nor does it establish a functioning social and
hetorical world, with parts and relations, roles and procedures, offering a
“basis on which to found a collective life more complex than that of na-
‘ tional self-defense. Rather, it is meant to work a change of feeling in the
“reader: to move him from his ordinary state: of consciousness, in which
hig ordinary senses of value and civilization operate, into a willingness to
‘pledge his all in a battle to save the country it has defined as his. It cre-
" ates in its ideal reader a resolve based on a sense of common identity, on
“the justice of the cause, and on necessity, and it does this enormously
‘well. One can imagine that a soldier—in the Revolutionary War, perhaps
“‘even in a later one-—wondering what he is doing as he freezes at night in
arainy orchard behind a wall, might remember it and feel restored. The
Declaration is in fact not an intellectual but an inspirational text, and that
* " is how it has ever after been used. Its effects are repetitive and cumu-
“lative; the reader is moved not once and for all but again and again into
the state of feeling it defines. It reminds us of our own motives by recreat-
“ing them.

. There is of course a sense in which the great “gruths” of the Declara-
tion are important truths for us, statements of what Burke would call
‘our “prejudices.” Lincoln, for example, made the Declaration’s state-
ment of equality the central principle of the Union he was seeking to
defend and reconstitute, and the Civil War amendments might be taken
as giving this principle its formal constitutional standing.® But consid-
ered at the moment of their composition, these truths are slogans of
simplicity that must derive their real meaning from later experience. To
constitute a community that is able to do more than fight to assert its
‘existence, that can flourish over time, must be the work of other times
and other instruments.

' Of the nature of those instruments there is in fact a hint in the declar-
‘ing clause itself, when the “one people” of the Declaration is resolved not
- only into heroic individuals but into “Free and Independent States.” What
Telation can possibly exist between the “one people” of colonial Amer-
ica—the people that “declare the causes” and claim “separate and equal
station among the nations of the earth”—and these separate states, no
one of which contains more than a small portion of that people? And what

We, TuEREFORE, the Representatives of the UNITED
STATES OF AMERICA, in General Congress, Assembled,
appealing to the Supreme Judge of the world for the
rectitude of our intentions, do, in the Name, and by Au-
thority of the good People of these Colonies, solemnly
publish and declare, That these United Colonies are,
and of Right ought to be FREE and INDEPENDENT
StaTES; that they are Absolved from all Allegiance to
the British Crown, and that all political connection be-
tween them and the State of Great Britain, is and ought
to be totally dissolved; and that as Free and Indepen-
dent States, they have full Power to levy War, conclude
Peace, contract Alliances, establish Commerce, and to
do all other Acts and Things which Independent States
may of right do.

This paragraph contains the act of declaration that the title announces
and in one sense it would be complete without anything that has pre:
ceded it. But it announces a dependence on its prior argument in the
word “therefore,” which incorporates, by reference, the preceding decla-
ration, not of independence, but of “causes.” This sentence thus draws a-
kind of inner force or resclution from the words of the indictment section.
and from its tone. i

At the very end, the voice of the Declaration becomes wholly personal, -
No longer that of eighteenth-century reason or that of indictment or ex
planation, it is the voice of the individual heroic patriot, joining with other i
men of wealth and honor in a community of soldiers. “And for the support
of this Declaration, with a firm reliance on the protection of divine Pro-.
vidence, we mutually pledge to each other our Lives, our Fortunes. and
our sacred Honor.” The community the reader is asked by this text to join:
is a community of identical heroes. The “one people” the Declaration
seeks to create is not a diverse people, different in talents and interests, in :
mode of life, in character and manners—not a nation as Burke has

238 236




Chapter 9. Constituting a Culture of Argument

relation can exist between the “people” in that sense and the individual
human beings, once their roles as heroes have come to an end? Whatre-
lation can exist among these states? These are questions to which the
Constitution is addressed. N

TaE CONSTITUTION OF THE UUNITED STATES: STABLE BUT INERT - -

It is the purpose of the instrument known as the “Constitution of the
United States of America” to do what the Declaration neither atternpted
nor achieved: to establish and organize a national cornmunity not merely
at a transcendent moment of crisis but in its ordinary existence and over
time. It is not a battle-cry but a charter for collective life—for the life- we -
have earned when the Declaration has done its work—and our questions
accordingly are: What kind of life does it make possible? What roles does’
it establish? What relations does it define among them? What opportuni-
ties for speech and thought does it create? This Constitution means to -
establish the conditions on which, and many of the materials with which,
life will actually be led by a people no longer claiming to be united in'a
splendid moment of common sentiment but now engaged in, and divided
by, their ordinary activities and moved by their ordinary motives. How,
does it attempt to do these things? How well does it succeed? :

The Preamble: A United, Active, and Constituted “wg”

We begin with the Preamble,” where the text, perhaps surprisingly,
does purport to speak in a single voice for the people as a whole: “WE THE'
PEOPLE of the United States . . . do ordain and establish this Constitution
for the United States of America.” This is a claim to speak for an entir .
and united nation and to do so directly and personally, not in the third
person or by merely delegated authority. (Think how differently the sen-.
tenice would read if it said: “WE THE UNITED STATES OF AMERICA,” or “THE'
PEOPLE of the United States,” or “WE, the Representatives of the People of
the United States.”) The instrument thus appears to issue from a single -
imaginary author, consisting of all the people of the United States, in-
cluding the reader, merged into a single identity in this act of self--
constitution. “The People” are at once the author and the audience of this:
instrument. :

The Preamble makes additional claims for “The People” who are its au-
thor and its audience. The diction tells us, for example, that they are en-
gaged in an act that is sacred as well as secular in character and.au-.
thority, for we know that ministers are “ordained” and that churches-as
well as constitutions are “established.” The people are given further defi-
nition by the long subordinate clause placed between the subject and the

ways
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verbs, which marks them as purposive and energetic. “WE” do this, the

make exactly the same performative claims without it; but it adds a great
‘deal: it defines its author not as a people at rest, acquiescing in what is,
but as a people moving toward what should be, shaping their lives by in-
‘tention, action, and hope. And the better things that define their hope are
not marginal improvements in life but the essence of collective happi-
ness: union, justice, tranquillity, defense, welfare, and all the “Blessings
of Liberty.” Indeed the series of verbs marks this people as almost exces-
‘sively active, full of all the energy and eagerness of youth, for the “wg”

intends to “form,” “establish,” “insure,” “provide for,” “promote,” and “se-
cure

- Accordingly, in the body of the Constitution this “one people” is imme-
diately divided up into parts: the separate states, the branches of the fed-
-eral government, the individual persons who 1ill various offices, and the
" ¢itizens (who are protected against ex post facto laws, are guaranteed the

the Constitution itself; once that is done, they are free to engage in the
~ordinary competitions of trade and politics, to pursue their conflicting in-
terests, to form clubs and factions, and to seek and exercise power, 8o
“long as they do all this on the conditions, and, where relevant, in the

‘The Possibilities of American Law

sentence says, “in Order to form a more perfegt Union, establish Justice,
insure domestic Tranquility, provide for the commen defence, promote
the general Welfare, and secure the Blessings of Liberty to ourselves and
our posterity™” This clause is not necessary to the sentence, which would

that is the subject of this sentence does riot merely identify these things—
justice, union, and the rest—as desiderata, to be obtained if possible; it
" them.

This sentence creates a sense of perfect unity of a kind that can be
maintained only in an emergency or for 2 moment. In time, differences
and oppositions and conflicts will surely force themselves upon us. To

‘pretend a unity we cannot achieve is to make a constitution that is un-

stable at its center.

writ of habeas corpus, and so on). The only respect in which the Consti-
tution makes the claim that its people are “one” is in the establishment of

, that the Constitution establishes.
The Two Voices of Authority and of Silence: Separating Powers and
Establishing a Trust

" In the body of the Constitution the voice changes. What we hear now
is the self-certain voice of authority, brooking no opposition: .

ARTICLE I
SecTion 1. All legislative Powers herein granted shall be
vested in a Congress of the United States, which shall
consist of a Senate and House of Representatives.
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