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Summary

SON'S NONRECOGNITION CASE COLLATERALLY ESTOPPED GOVERNMENT FROM PURSUING SAME ARGUMENTS AGAINST FATHER.

T.J. Starker and his son and daughter-in-law, Bruce and

Elizabeth Starker, entered into a land-exchange agreement with Crown

Zellerbach Corp. in 1967. The Starkers agreed to transfer timberland in

Oregon for other real property in Washington and Oregon, which Crown agreed

to acquire and then deed over to the Starkers. Under the agreement, Crown

promised to provide suitable property for the Starkers within 5 years or

pay any outstanding balance in cash, and Crown agreed to credit a 6-percent

"growth factor" each year on the outstanding balance of each account.

     The Starkers transferred their timberland to Crown in May 1967,

whereupon the company credited $1,502,500 to T.J., and $73,000 to Bruce and

Elizabeth. By September, Bruce and Elizabeth found the properties they

wanted; Crown fulfilled its end of the deal, and no "growth factor" was

added because the first year of the agreement had not yet expired.

     Between 1967 and 1969, Crown purchased twelve parcels that T.J.

had selected. Crown bought nine from third parties, and transferred them to

T.J. Two were transferred, at T.J.'s direction, to his daughter, and one

involved a third party's contract to purchase, which Crown bought and

reassigned to T.J. On their tax returns for 1967, the Starkers reported no

gain on the transactions, claiming that they were entitled to

nonrecognition treatment under section 1031 as like-kind exchanges.

     The IRS assessed deficiencies, which the Starkers paid before

suing for refund in district court. In separate proceedings, the district

court held, in Starker I, that Bruce and Elizabeth were entitled to a

refund, finding that their exchange of property with Crown, although not

simultaneous, satisfied section 1031. The government appealed, but then

voluntarily dismissed the appeal, making the judgment for the couple final.

The same judge rejected T.J.'s collateral estoppel argument, in Starker II,

and held for the government. T.J. appealed, arguing that the lower court

erred (1) in holding that his real estate transactions did not qualify for

nonrecognition treatment under section 1031, (2) in rejecting his

collateral-estoppel argument, and (3) in holding him liable for tax on

interest income.

     The Ninth Circuit reversed in part, ruling that the government

was collaterally estopped from relitigating regarding ten of the twelve

properties T.J. received, that nonrecognition treatment was not appropriate

for the other two properties, and that the six- percent "growth factor" was

disguised interest includable in ordinary income. First, Circuit Judge

Goodwin explained that the district court's decision in Starker I precluded

relitigation regarding the nine parcels that Crown transferred directly to

T.J. and the one property on which he received a third-party purchaser's

rights under a sales agreement.

     Regarding the nine parcels, the court noted that, although the

parties were different in Starker I, the issues that the government faced

in Bruce and Elizabeth's case were the same as it faced against T.J. And,

Judge Goodwin relied on reg. section 1.1031(a)-1(c) in determining that

T.J.'s third-party purchaser's rights under the sales agreement were the

equivalent of a fee interest.

     The court concluded that the two properties that T.J. asked

Crown to transfer directly to his daughter did not fall under the

parameters of section 1031, noting that "the key to receiving

nonrecognition treatment is maintaining continuity of title." While

affirming the district court's holding that the six-percent growth fee was

ordinary income to T.J., Judge Goodwin reversed the lower court to hold

that T.J., as a cash-basis taxpayer, was not liable for taxes on the

interest until he received it. The court also held that T.J. received

"boot" in 1967, when he entered the agreement with Crown, equal to the

value of the two properties that he had Crown transfer to his daughter.

