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Summary

BASIS OF PROPERTY RECEIVED IN EXCHANGE IS VALUE OF PROPERTY RECEIVED, RULED CLAIMS COURT.

In 1889, Philadelphia Park Amusement Co. (PPA) was granted a 50-

year franchise to construct, operate, and maintain a passenger railway at

its own expense. At the expiration of the 50-year term, the franchise was

renewable for successive 10-year terms. The city had a right to terminate

at the end of the initial term or at the end of any 10-year extension. Upon

termination, the city had the right to purchase all the improvements at

their cash value at the time of purchase; if it did not, PPA had the right

to remove the improvements.

     PPA constructed the Strawberry Bridge over the Schuylkill River

at a cost of $381,000. The street railway operated by PPA carried customers

to PPA's amusement park. But, with the advent of the automobile, the need

for the railway decreased. The city threatened to close the bridge in 1934,

because it needed repairs; instead, PPA transferred Strawberry Bridge to

the city in exchange for a 10-year extension of the franchise. At this

time, the adjusted basis of the bridge was nearly $229,000. The city later

amended the franchise and extended the term through July 1949.

     PPA claimed depreciation on the bridge for the part of 1934 that

it owned the bridge, and wrote the bridge off on its books by a direct

debit to surplus. PPA reported no gain or loss on the exchange and did not

add the undepreciated cost or the fair market value of the bridge to the

cost of the 10-year franchise. PPA never amortized the cost of the

franchise, and, in 1946, the franchise was abandoned.

     In 1946, PPA claimed a net operating loss due to the abandonment

of the franchise. This resulted in an NOL carryback to 1944 and 1945. In

1947 and 1948, PPA filed numerous claims for refunds of 1944 and 1945

taxes. The claims were based on the assertion that the undepreciated cost

of Strawberry Bridge -- $228,852 -- was the cost of the final 10-year

extension of the franchise. The IRS denied the claims.

     The Court of Claims ruled that PPA's cost basis of the 10-year

franchise was the fair market value of the franchise when received in

exchange for the bridge. Interpreting former section 113(a), Judge Laramore

noted the language providing that "the basis of property shall be the cost

of such property," and stated that there were two views: that the cost

basis of the property received should be the value of the property given in

the exchange, or the value of the property received.

     The court adopted the latter position -- that the cost basis of

property received should be the fair market value of the property received.

"The failure to do so," Judge Laramore wrote, "would result in allowing the

taxpayer a stepped-up basis, without paying a tax therefor, if the fair

market value of the property received is less than the fair market value of

the property given, and the taxpayer would be subjected to a double tax if

the fair market value of the property received is more than the fair market

value of the property given." The court added that, because the record

indicated that the exchange was an arm's length transaction, the value of

the 10-year extension was presumed to be equal to the value of the bridge,

so that, if the value of the extended franchise was difficult to ascertain,

then the value of the bridge should be established and presumed to be the

value of the extended franchise.

