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PROCEEDS OF SETTLEMENT OF BREACHED REAL ESTATE CONTRACT WERE CAPITAL GAINS.

Tax Court Judge Maurice B. Foley has held that a partnership's

proceeds from the settlement of a breached real estate contract were

capital gains as the partner contended, not ordinary income as the IRS

argued, because the partnership did not hold the property for sale in

the ordinary course of its real estate development business.

     Harry Olstein was a real estate developer operating through

several entities. The court found that Hampton Joint Venture (HJV)

acquired the land in 1983, intending to subdivide the property and

sell improved lots to home buyers, but that HJV ceased developing

activities and contracted to sell undeveloped lots to Sol and Eli

Kramer in 1988. After the Kramers defaulted on the contract and the

parties reached a settlement, HJV's successor, Whitehouse Partners,

received some of those settlement proceeds.

     Judge Foley found that Whitehouse did not hold the undeveloped

lots for sale to customers in the ordinary course of business and,

thus, that the proceeds were capital gains to Whitehouse. The court

rejected the IRS's assertion that the Kramers' activities were imputed

to Whitehouse.

