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Summary

NO GAIN WHERE CONDEMNED COMMERCIAL RENTAL PROPERTY REPLACED WITH RESIDENTIAL RENTAL PROPERTY.

Liant Record Inc. and others owned an office building in New

York City. The tenants used the premises exclusively to conduct businesses.

The building was condemned in 1953, and the city acquired title to the

premises. Liant received a settlement which exceeded its adjusted basis in

the property. The settlement and additional funds were used to purchase

three new properties, which had a small number of commercial tenants but

were primarily residential. The acquired properties were held for the

production of income and were never occupied by Liant.

     Section 1033 provided that no gain was recognized on the

involuntary conversion of property, if the proceeds received were used to

purchase similar property. Liant took the position that no gain was

recognized, because the properties were similar. The IRS asserted that,

because the end use of the properties was different -- commercial as

compared to residential -- the properties were not similar and the gain on

the conversion was to be recognized. The Tax Court upheld the deficiencies

and Liant appealed.

     The Second Circuit reversed. The intention of section 1033,

noted Chief Circuit Judge Lumbard, was to allow taxpayers not to recognize

gain where continuity of interest was present. Continuity of interest was

determined with reference to the use of the property by the owner. Here,

the owner replaced commercial rental property with residential rental

property, and thus had not changed the purpose for which the property was

held.

