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Summary

STOCK TRANSFER TO EX-WIFE UNDER PROPERTY SETTLEMENT IS TAXABLE DISPOSITION BY TRANSFEROR.

Thomas Davis and his then-wife made a voluntary property

settlement and separation agreement, calling for support payments to the

wife and minor child, in addition to the transfer of appreciated stock to

the wife in 1955 and 1956. The transferred stock, although subject to

certain marital rights of the wife -- including a right of intestate

succession and a right upon divorce to share the husband's property -- was

owned by Davis under state law. The wife accepted the stock "in full

settlement and satisfaction of any and all claims against her husband."

Davis also agreed to pay for the wife's legal expenses, including $2,500

for advice on tax matters relating to the property settlement. 

     The IRS sought to tax Davis on the difference between the cost

and the market value of the stock when transferred, and denied Davis's

claimed deduction for the costs of his wife's tax attorney. The Court of

Claims ruled for the taxpayer.

     The Supreme Court affirmed in part, holding that the transfer to

the wife was an appropriate time to tax the accretion of the stock. Section

1001 provided that property was taxed upon "sale or other disposition."

Justice Clark explained that the transfer was not similar to a division of

property between co-owners. The wife's interest in her husband's property

did not even remotely reach the dignity of co-ownership: she had no right

of management; her rights were not descendible; and she was required to

survive him to share in his estate. Upon divorce, she would receive only

what a court deemed reasonable. Her rights were more of a personal

liability upon the husband than an interest in the property. Although such

transfers in community property states may receive different treatment, the

Court reasoned, the disposition more resembled a taxable transfer of

property in exchange for the release of an independent legal obligation,

and was taxable.

     The Court also ruled that the taxable gain was the difference

between the market value and basis of the stock, pursuant to section 1001.

It must be assumed, the Court stated, that the parties acted at arm's

length and that they judged the marital rights to be equal in value to the

property for which those rights were exchanged. The amount realized was the

market value of the stocks.

     The Court also rejected the deduction for the wife's tax advice.

Section 212 allowed a taxpayer to deduct ordinary and necessary expenses

paid in connection with the determination, collection, or refund of any

tax. Although it was customary in the local jurisdiction for the husband to

pay both his and his wife's legal expenses incurred in a divorce or

property settlement, only the expenses of the taxpayer himself, and not

those of his wife, were deductible. The wife's attorney represented her and

did not direct his advice to Davis' tax problems.

