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Summary

NO TAX-FREE EXCHANGE WHERE EXCHANGE PARTNER DOES NOT TAKE TITLE TO PURCHASED LAND.

Thad and June Carlton owned a piece of property that they used

in their ranching business. They gave General Development Corporation an

option to purchase that land. The contract provided that General would

purchase other land designated by the Carltons and exchange that land for

the ranching property in order to effectuate a tax-free exchange under

section 1031. Thad Carlton located two parcels of suitable land, paid

deposits on them, and notified General, who exercised its option.

     In order to avoid unnecessary duplication of title transfer,

General assigned the Carltons its contract to purchase the two parcels and

paid the Carltons the amount it would have spent to purchase those

properties. Thad Carlton then purchased the two parcels with his own check

and deposited the check from General into his account. The IRS argued that

the transaction resulted in a sale because General never acquired title to

the two parcels; the district court agreed.

     The Fifth Circuit held that the transactions resulted in a sale

rather than an exchange. Viewed in its entirety, wrote Circuit Judge Gewin,

the substance of the transaction was that the Carltons received cash for

the deed of their ranch property. The court found no exchange of

properties, as required by section 1031, but a cash payment for land.

General was never in a position to make an exchange because it never

acquired title to the two parcels and was not personally obligated on any

of the notes or mortgages involved in these transactions. The court also

noted that the money paid by General to the Carltons was not earmarked for

the purchase of the two parcels; it was unrestricted in its use. The

Carltons' intent to effectuate an exchange and the fact that they came

close to complying with the statute did not control the tax consequences,

the court concluded, because "there is no equity in tax law."

