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                                      INSTITUTIONALIZING THE JUST WAR

Momentous events, especially wars and revolutions, have a way of awakening theorists from their slumbers (dogmatic or otherwise).  The U.S. invasion and occupation of Iraq has stimulated a vigorous scholarly debate over the justification of preventive war and forcible democratization.  Justifications for preventive war and forcible democratization both challenge the Traditional Just War Norm, according to which war is permissible only in response to an actual or imminent attack.
  Preventive war justifications hold that it can be permissible to make war to avert a temporally distant harm; forcible democratization justifications hold that it can be permissible to make war to achieve a temporally distant good, namely, democracy.


 However, the debate has proceeded within the confines of a rarely stated framing assumption:  that the key question is whether to abandon the Traditional Norm in favor of a more permissive norm regarding the use of force.
  I shall argue that the assumption that the choice between competing norms is mistaken.  The proper choice is between adherence to the Traditional Norm and the creation of new institutions that would allow for a more permissive norm.  Not just alternative norms, but alternative combinations of norms and institutions need to be evaluated. 
The practical aim of Just War Theory is to constrain war-making.  The jus ad bellum part of Just War Theory tries to do so by articulating norms which, if adhered to by state leaders, would constrain their decisions about whether to go to war.  However, constraint on the resort to war can be achieved not only by state leaders adhering to narrowly-drawn norms, but also by a division of labor between more permissive norms and institutions designed to reduce the risks that acceptance of more permissive norms would otherwise entail.  Therefore, focusing only on competing norms rather than on combinations of norms and institutions makes sense—but only makes sense--if one assumes either (1) that the validity of norms does not depend upon institutional context or (2) that existing institutional resources for constraining war are negligible and the creation of new institutional resources is either not feasible or not worth the cost.  

  In Section I argue that the first assumption is false, showing that there are several ways in which the validity of a-use-of-force norm valid can vary with institutional context.  Section II explains the best rationale for the Traditional Norm:  It rules out war to avert temporally distant harms or to achieve temporally distant goods in recognition of the fact that reliance on such inherently speculative justifications entails extraordinary risks.  I then explain how adherence to the highly-constraining Traditional Norm as a way of avoiding these extraordinary risks comes at a high cost, given certain assumptions about the new conditions of terrorism.  Next, I argue that the attempt to avoid these costs by simply abandoning the Traditional Norm in favor of a more permissive norm that allows preventive force is a mistake, because it ignores the extraordinary risks that the Traditional Norm’s prohibition on preventive war is calculated to avoid.  I show that the proper choice is not between adhering to the highly-constraining Traditional Norm and abandoning it in favor of a more permissive norm, but rather between adhering to the highly-constraining Traditional Norm and adopting a more permissive norm embedded in an institutional framework that ameliorates the risks that the more permissive norm would otherwise entail.  I then argue that which option is better depends both upon the costs of continuing to adhere to the highly-constraining Traditional Norm and the feasibility and costs of creating institutions that would make reliance on a more permissive norm acceptable.  Next, I show that whether it is worthwhile to try to create institutions in which a more permissive norm would be valid cannot be decided by philosophical argument alone, but requires empirically-based institutional analysis.  In order to make clear that these results are not confined to the controversy over preventive war, but have broader implications for how we conceive of theorizing the morality of war, I then examine the proposal that the Traditional Norm should be relaxed so as to allow for war to achieve democracy.  I show that here, as in the case of preventive war, the controversy cannot be resolved simply by comparing alternative norms.  Whether the Traditional Norm’s blanket prohibition of wars of democratization should be adhered to depends upon whether the extraordinary risks involved in the use of the Forcible Democratization Justification can be adequately ameliorated by embedding a more permissive norm in new institutional arrangements, and whether the costs of continued adherence to the Traditional Norm are sufficiently high to warrant the costs of developing such institutions.  Taken together, these explorations of preventive war and forcible democratization support the conclusion that some of the most serious controversies about the morality of war cannot be resolved without an inquiry into the feasibility and desirability of institutional change.

Section III draws the implications of this conclusion for the broader question of the viability of Just War Theory.  I argue that Just War Theory assumes that institutional resources for constraining war are negligible and that therefore this way of thinking about war cannot answer the question of whether the Traditional Norm should be abandoned in favor of a more permissive norm embedded in a system of institutional safeguards.  I then conclude that there are two ways to interpret this result.  On one interpretation, Just War Theory has a much more limited domain than one might think:  It is only a theory of the morality of war for the circumstances in which institutional resources for constraining the decisions of state leaders are negligible.  If institutional resources significantly improve, then we have moved beyond the domain of Just War Theory.  This interpretation is plausible, if one assumes that the domain of Just War Theory is war in the following technical sense:  armed conflict among states that are in a state of nature vis a vis one another, where one important feature of the state of nature is lack of institutional capacity.  On the second interpretation, Just War Theory has a more ambitious aim:  to provide an account of the morality of large-scale military conflict among states, covering both situations in which there is significant institutional capacity and situations in which there is not.  If my arguments are sound, then Just War Theory is either not a comprehensive moral account of large-scale armed conflict, or it is comprehensive but mistaken.  Either it is limited to a domain in which institutional resources are negligible and can tell us nothing about what norms would be valid under different circumstances or whether we should try to build institutional capacity; or it purports to cover a domain that includes institutional as well as noninstitutional circumstances, but fails to take seriously the fact that the validity of norms can depend upon institutional context.  
Finally, I argue that once the relationship between the validity of norms and institutions is understood, it becomes clear that contemporary just war theorizing is methodologically flawed, because it is insufficiently empirical.  In arguing in favor of the Traditional Norm, theorists often implicitly employ empirical premises about the bad consequences of abandoning the Traditional Norm in favor of a more permissive one.  However, their empiricism is arbitrarily incomplete.   They fail to appreciate the fact that the risks of abandoning the Traditional Norm are not fixed, but can vary depending upon institutional context.  So, if Just War Theory is to be a comprehensive theory of large-scale military conflict, Just War theorizing must become more empirical.  Arguments for and against proposed use-of-force norms must include factual premises about how various institutions work and about the feasibility and costs of creating them.  This methodological implication is of considerable consequence; it means that a comprehensive Just War Theory cannot rely exclusively on philosophical argument as it is usually understood.  What is required is the integration of moral philosophy and institutional analysis.
I.  How the Validity of Norms Can Depend on Institutions or Their Absence

Reflection on the right of individual self-defense shows that whether a norm is valid can depend upon institutional context.  Consider the recent controversy over not just the legality but also the morality of a woman killing her physically abusive spouse or partner while he sleeps or in some other circumstance in which she does not have reason to believe that she is under threat of an imminent attack.  There are two quite different circumstances in which someone might claim that the right of self-defense allows preventive lethal force.  In the first, the courts and police take the right to physical security of women seriously, as do most citizens.  In the second, the courts and police turn a blind eye to domestic violence, as does society in general.  In the first situation, it would be implausible to argue that a norm allowing preventive lethal force in self-defense is valid; in the second it would be plausible.  Where there is adequate institutional back-up, the scope of the right of self-defense is narrower, other things being equal, than where there is not.  A norm that is valid in one institutional context may be invalid in another.

A simple hypothesis explains this intuition that the validity of a norm of self-defense can vary with institutional context:  The scope of the right of self-defense is determined in part by the burden of self-restraint it is reasonable to expect individuals to bear when faced with the prospect of an unjustified attack, and what is reasonable in this regard varies, depending upon what sort of “institutional back-up” individuals can rely on.  If this is the case, then it is wrong to try to evaluate competing norms of self-defense without specifying the institutional context in which they are to apply.  In a situation in which institutions provide significant protections for individuals, the scope of the right of self-defense will be narrower one in which they must rely solely on their own efforts to protect themselves. 


The battered woman scenario shows that where institutional resources are more robust a more constrained norm may be valid.  The opposite may be true as well:  Where appropriate institutions are present, a more permissive norm may be valid than would be the case if these institutions did not exist.  For example, it may be appropriate for police to have wider search or surveillance powers in a system in which there is reliable judicial review of their activities and where every citizen has access to competent legal counsel, than in a system in which these institutional safeguards are lacking.


Now it might be thought that these examples only show that the same norm should be applied differently, depending upon institutional context.  This objection misses the point:  There is no such thing as the norm of self-defense if this means a uniquely correct specification of the scope of the right of self-defense.  The scope of the right of self-defense varies, depending upon institutional context, because how broad the scope of this right is depends upon what constraints on self-protective action it is reasonable to expect individuals to observe, and that in turn depends upon the extent to which they can rely on protection from other sources, including preeminently, institutions.  
Of course, it is possible to formulate what one might (implausibly) call a norm of self-defense that applies to all contexts.  One might say that the right to self-defense is the right to take morally permissible measures to protect oneself or the right to use force to protect oneself when and only when it is necessary for one’s protection.  But both of these so-called norms are so vacuous that they provide little or no guidance for conduct; they fail to specify the scope of the right of self-defense.  

A particular specification of the scope of the right of self-defense may seem to us to be the valid characterization of the scope of the right because it is the one that is valid in what we implicitly take to be the standard institutional context.  The danger of mistaking the norm that is valid in the standard institutional context for the right of self-defense is that doing so can lead us to overlook the possibility of institutional change and the new moral possibilities that institutional change can create.  Nevertheless, my argument in this paper does not depend upon establishing the thesis that there are no institutional context-invariant norms of just war.  My aim is only to show that some of the more substantive issues addressed by Just war Theory, including the questions of preventive self-defense and forcible justification, cannot be resolved simply by comparing alternative norms but must also take institutions into account.

Both the battered woman example and the police powers example illustrate the same point:  Constraints on agents can be achieved not only by their adherence to narrowly-drawn norms but also by a combination of more permissive norms and institutions.   This simple point has large implications for how to think about the morality of war.  The next section draws out those implications in dialectical fashion, by critically evaluating the current controversy about the justification of preventive war and forcible democratization.  

II.  Preventive War and Forcible Democratization

Some critics have assumed that the Bush Administration’s appeal to the idea of preventive force in order to justify the invasion of Iraq in March of 2003 relies on a form of argument that enjoyed considerable popularity (at least among state leaders) during the Eighteenth and Nineteenth Century in Europe, when the idea of the balance of power was ascendant.  According to David Luban, this form of argument relies on the following two premises.
(1) Some state of affairs X (e.g., the balance of power in Europe) preserves some important value V (“European liberties”) and is therefore worth defending even at some cost; and

(2) to fight early, before X begins to unravel, greatly reduces the cost of the defense of V, while waiting doesn’t avoid war (unless one gives up V) but only results in fighting on a larger scale at worse odds.
   On Luban’s reading, the Bush Administration’s version of this argument substitutes “U.S. dominance” (remaining the one hyper-power) for “the balance of power.”
Let us call a preventive war justification that relies on these two premises the Traditional Preventive War Justification.  Luban argues persuasively against this argument on consequentialist grounds that its acceptance would be likely to lead to many wars and also lead us to regard war as ordinary —to fail to appreciate the almost incomprehensible, distinctive evil of war.  To use this argument, he concludes, is simply too risky.  However, as is usually the case with those who employ consequentialist reasoning to determine which just war norms are valid, he provides no explicit account of the relationship between the character of the argument and the characteristics of the agents that are likely to employ it to spell out exactly what those risks are.
 
More important, he does not consider the possibility that the risks in question are not fixed, but instead vary, depending upon the institutional framework within which the justification is deployed to justify the act of going to war.  In that sense, Luban, like virtually all Just War Theorists, is incompletely empirical in his theorizing.  He acknowledges the relevance of empirical assumptions by relying on arguments about the consequences of adopting this or that norm, but he does not explore the possibility that facts about the way in which norms and institutions interact are relevant.  Finally, though he suggests that the Traditional Preventive War Justification ought not to be used, he does not consider the role that institutional constraints might play in preventing its use, for example, by institutionally-backed rules of public deliberation that explicitly exclude it. Instead, he again remains within the noninstitutionalist strictures of Just War Theory, apparently relying upon the persuasive effects of an institutionally-disembodied consequentialist argument on the conscience of state leaders or of right-minded citizens who may then exert pressure on their leaders to behave properly.
Two distinct justifications for preventive war
It is true, as Luban suggests, that some Bush Administration statements are consistent with the Traditional Preventive War Justification.  However, some of its rhetoric suggests a much more restricted and therefore much more plausible appeal to preventive force.  The Bush “National Security Strategy” can be plausibly read as claiming that under the new conditions of terrorism, the right of self-defense encompasses the use preventive force:   “…the United States…will not hesitate to act alone, if necessary, to exercise our right of self-defense by acting preemptively against…terrorists, to prevent them from doing harm against our people and our country.”
  The reason given for acknowledging this expanded right of self-defense is straightforward. We now live in a world in which weapons of mass destruction are widely available and can be deployed covertly and suddenly, and in which there are agents who are willing to use them against innocent persons and who are not subject to the ‘logic of deterrence’ in the way in which state leaders typically are.  Under these new conditions, the Administration concludes, preventive force in self-defense is justifiable.

On a charitable interpretation, this passage from the National Defense Strategy appeals to  what I shall call the Preventive Self-Defense Justification, according to which preventive war can be justified as an exercise of the right of self-defense, but only when it is reasonable for state leaders to believe that the target against whom they engage preventive war are wrongfully imposing a dire risk .  On this view, the right of self-defense allows preventive war, but it does not allow preventive force to be used whenever using it would prevent some harm or other and waiting to address the harm at a later date would be more costly and risky. Instead, the Preventive Self-Defense justification limits the resort to preventive war in two crucial ways. First, unlike The Traditional Preventive War Justification, it does not allow appeal to anything so broad as the preservation of  “important values,” or even to the prevention of harms, but instead limits action to the prevention of the most serious of harms.  In the case of states, this would mean something much more serious than economic loss or loss of military dominance.
  Second, the risk of harm must be wrongfully imposed.  The mere fact that B poses a threat to A, even a dire threat, does not justify A’s acting to prevent the threat from being realized.  For example, if A has already unjustly attacked B, A is not justified in attacking B again to prevent B from rallying its forces and attacking A, even if the threat B poses is dire.  In this case, B poses a dire threat to A, but not a wrongfully imposed dire threat.
On this view, war in preventive self-defense is analogous to an individual’s exercise of the individual’s legal right of self-defense in two ways.  First, there is an epistemic condition: just as it must be reasonable for an individual to believe that he will suffer death or serious bodily injury for him to be justified in using lethal force in self-defense, so it must be reasonable for state leaders to believe that their country will suffer a dire harm, if they are to be justified in making war to prevent it.  In both cases, this epistemic condition seems appropriate, because, as I have already noted, the scope of the right of self-defense is determined in part by what burden of constraint it is reasonable to expect an agent to bear in protecting himself.  Expecting the agent who uses force in self-defense to do so only when it is in fact the case that he will suffer dire harm if he does not act seems too demanding, given that there can be justified false belief; yet a purely subjective conception of justification would be too undemanding.  The idea of what a reasonable person would believe steers a course between these two extremes. Second, in both cases there is a proportionality requirement:  only a dire threat can justify lethal force. To the extent that these features of the legal right of self-defense contribute to its moral acceptability, they go some distance toward supporting the Preventive Self-Defense Justification for war as well.  
Once the distinctive character of the Preventive Self-Defense Justification is understood, it becomes clear that the Traditional Preventive Force Argument is not properly described as invoking the right of self-defense at all.  It is not the case that all action to protect “important values” counts as self-defense.    

Consequentialist and rights-based arguments against preventive self-defense

There are two main arguments against the thesis that the right of self-defense allows preventive war under extreme circumstances.  To show that the Preventive Self-Defense Justification is sound, it is necessary to refute them both.  The first, consequentialist objection, is analogous to Luban’s complaint about the Traditional Preventive Force Justification:   The use of such a justification for war is too risky.  The second, rights-based objection, is that preventive war necessarily violates the rights to life of those against whom it is waged because, by hypothesis, they have not (yet) done anything wrong and therefore retain the right to life that the “innocent” have.  Later I will argue that the consequentialist objection to the Preventive Self-Defense Justification, as typically framed, is incomplete, because it fails to consider whether the risks of using this justification could be adequately ameliorated by appropriate institutions.  But first I want to focus on the rights-based objection.
The rights-based objection confuses to questions:  (i) is A morally liable to the use of deadly force by B in self-defense (i.e., under what conditions does A’s right to life not preclude the use of deadly force against him by B)? and (ii) has A done something wrong that makes A liable to the deadly use of force by B in self-defense?  It is true, though in itself not very informative, that A must be morally liable to have force used against him if B is to be morally justified in using force against him.  But there are at least two ways in which he can be morally liable.  First, A can have done something, in a fairly robust sense, that makes him morally liable:  A may have either attacked B or may imminently be attacking B or he has in fact wrongfully imposed a dire risk on B by forming a plan to attack B and taking the first steps in the plan, even if the harm is not imminent.  Second, it may be the case that B reasonably believes that A has wrongfully imposed a dire risk on him.  

Generally speaking, for it to be the case that it is reasonable for B to believe that A has wrongfully imposed a dire risk on him, A must have undertaken some threatening actions (for example, formed a plan of attack and taken the first steps to implement it).  But this need not always be the case.  A may have engaged in some actions that are not in fact aimed at B’s destruction, and which do not in fact pose a dire risk to B, much less a wrongfully imposed dire risk, but which might be reasonably interpreted that way by B.  In such cases, A may have a duty to provide B with assurances that he does not intend to attack.  The nature and extent of A’s duty to provide assurances are determined by a consideration of what costs it is reasonable for A to bear.  In that sense there is an essential symmetry: the nature and scope of the right of self-defense is determined by what burdens of self-restraint it is reasonable individuals to bear, both as potential actors in self-defense and as potential targets of self-defensive action. 
This account of the right of self-defense removes the rights-based objection.  It shows that though virtually all cases the target of justified self-defense will in fact have done something wrong, it is not the case that to be morally liable to the use of defensive force one must have done something wrong.  In the vast majority of cases, it will be reasonable for B to believe that A has wrongfully imposed a dire threat to him only if A has already done something wrong, namely, either (i) formed an aggressive plan and begun to execute it (even if the harm is not imminent) or (ii) undertaken actions that B can reasonably interpret as wrongfully imposing a dire threat on him, without providing B with credible assurances to the contrary.  However, it is possible, though extremely unlikely, that there are circumstances in which B could reasonably believe that A is wrongfully imposing a dire threat on him and yet A has done nothing wrong—has neither in fact wrongfully imposed a dire risk nor acted in ways that B reasonably believe to constitute the wrongful imposition of a dire threat while failing to provide B with credible assurances that he does not intend aggression.  To deny that B could ever be justified in using deadly force in such cases, would be to demand that B bear an unreasonable burden of self-restraint.  Whether A is liable to the use of force depends both upon the burden of self-restraint it is reasonable for others to bear and upon the burden of mitigating others’ reasonable fears of wrongful attack that it is reasonable for A to bear.   

Quite apart from the fact that it shows what is wrong with the assumption that a target of justified self-defense must always have done something wrong to become morally liable to attack, this account shows that we should reject the Traditional Just War Norm’s assertion that the use of force in self-defense can be justified even if an attack is neither presently occurring nor imminent.   Even if we restrict its implications to the cases where the target of preventive force has done something wrong (e.g., by forming and beginning to execute an aggressive plan), it shows that there is no fundamental moral bar, in principle, to preventive self-defense.  This conclusion can be bolstered by reflecting on our moral responses to two areas of the law that deal with prevention.


Both the law of conspiracy and the law of attempts provide useful analogies for understanding how a wrongly imposed dire threat need not be imminent.  In both cases, the elements of the crime capture the idea that the agents in question have done something wrong, but in neither case must there be occurring or imminent harm.  In the law of conspiracy, two or more persons, working in concert, must have formed a “specific intention” and a plan to commit a crime, and (in most jurisdictions) something must have been done toward carrying out the plan.
  In the law of attempts, the individuals must have taken some substantial step toward committing a crime, but this need not result in the crime being imminent.
 

Of course, both the law of attempts and that of conspiracy can sometimes be poorly framed in statute and there can be abuses in the enforcement of each as well.  Nevertheless, there is nothing in the basic conception of either type of law that entails that enforcement of them—even with lethal force in extreme circumstances -- necessarily involves violations of the rights of those against whom they are applied.  In neither case can it be said that force is being used against someone who has not yet done anything wrong.  If this is so, then there is no fundamental moral bar to holding that force can sometimes be justified in order to avert a future wrongful harm that is not yet imminent.  
An articulated account of the self-defense justification for preventive war would have to spell out precisely what counts as wrongfully imposing a dire risk and make a fully convincing case that this does not require imminent harm.  My aim here is not to produce such an account.  Instead I have tried only to say enough to indicate its plausibility and by doing so make it clear that it is not persuasive to dismiss the possibility of preventive self-defense by merely asserting that it necessarily violates the rights of the target because the target, by hypothesis, has not yet done anything wrong.    
Why imminence is not necessary

Luban offers his consequentialist criticism of the much less plausible Traditional Preventive Force Justification and then goes on to propose a more constraining justification for preventive war.  According to Luban, preventive war is justifiable only when it is necessary to avert a harm that is “probabilistically imminent,” though this need not involve being temporally imminent.  In other words, Luban retains the Traditional Norm according to which a state may make war only to stop an occurring or imminent attack, but construes imminence expansively, to cover both temporally proximate and temporally distant harms, if they are “all but certain.”
   He then suggests that this criterion for justified preventive war is equivalent to restricting the Traditional Preventive Argument to cases where the target of preventive war is a “rogue state”, on the assumption that the characteristics that define rogue states make it “all but certain” that they will act aggressively at some point in the future.


Luban wrongly assumes that what justifies preventive force is the existence of an “imminent” threat, by which he means an “all but certain” prospect of something like what I have called a dire harm.  This analysis omits something that is essential to the idea of the right of self-defense and that accounts for the plausibility of the claim that preventive war, if it can be justified at all, is justifiable only in cases of self-defense:  namely, that the dire risk to be averted is wrongfully imposed.
A harm’s being imminent in the sense of being “all but certain” does nothing to justify using preventive force of any kind, much less preventive war.  Consider the following case.  A unjustly attacks B and then attacks B again, before B can launch an all “but certain” justified attack (in self-defense) against A.
   The fact that B’s acting to harm A is “all but certain” does nothing to justify A’s second attack on B and this is true even if the harm B would inflict on A is as serious as possible.  Conversely, preventive force may be justified to avert a harm that is considerably less than “all but certain” if the harm is sufficiently great and the imposition of the risk of that harm is deeply wrong.  For example, if I viciously plan to kill you and you have good evidence that I am committed to carrying out the plan, you may be justified in using lethal force against me, if this is the only way to prevent your murder, even if my plan is considerably less than fool-proof.  To expect you to refrain from using force to protect yourself unless the risk of deadly harm I wrongly impose on you is “all but certain” would be to construe the right of self-defense in a way that places an unreasonable burden of restraint on the innocent to protect themselves.  Of course, if you and I happen to live in a society with an effective police and court system, you do not have to rely exclusively on your own actions to protect yourself from my sinister plan, and under these conditions a more restricted understanding of your right of self-defense may be compelling.  
It can be argued that even the rather constrained legal right of individual self-defense that presupposes such back-up institutions does not require anything so strong as Luban’s notion of “all but certain” harm.  However, even if it did, matters are quite different on the international scene, where there is nothing approaching an effective police and court system.
The results of the argument of this section thus far can be summarized as follows.  (1) Luban’s consequentialist criticism of the Traditional Preventive Force Argument is cogent (though for the reasons noted, incomplete).  (2) The Preventive Self-Defense Justification, explicated in terms of having a reasonable belief that force is required to avert a wrongfully imposed dire harm is more plausible than Luban’s attempt to accommodate preventive war within the constraints of the Traditional Norm by stretching the notion of imminence.  (3) The Preventive Self-Defense Argument cannot be ruled out on the grounds that it allows the use of force against those who have not done anything wrong, both because in virtually all cases it will be reasonable to believe that force is necessary to avert a wrongfully imposed harm only under circumstances in which the target has in fact already done something wrong (either by initiating the execution of an aggressive plan or by failing to issue credible assurance of nonaggression) and because it is possible for someone to be morally liable to the use of force even if he has not done something wrong.  (4) So, because the “rights-based” objection fails, if the Preventive Force Justification is unsound, the argument against it must be consequentialist in nature.  The next step, then, is to explicate the Preventive Self-Defense Justification in its most plausible form and then develop more carefully and evaluate the objection that it is too risky to use. To do this it is first necessary to understand how the new conditions of terrorism are supposed to make the idea of preventive self-defense more plausible.
The significance of the new conditions of terrorism
As I observed earlier, the Bush Administration National “Defense Strategy” suggests that the new conditions of terrorism call for an expanded understanding of the scope of the right of self-defense, one that encompasses preventive war.  The question is:  How is the existence of the “new conditions” supposed to change the scope of the right of self-defense?  The New Conditions Argument would go like this.  
1. The scope of the right of (national) self-defense depends upon what risks of harm a country can reasonably be expected to bear by forgoing actions that it could undertake to protect itself against wrongfully imposed dire risks.
2.  Under the “new conditions,” it is unreasonable to expect a country, in its efforts to protect itself against wrongfully imposed dire risks, to restrict itself to using force against presently occurring or imminent attacks (i.e., to adhere to the Traditional Norm and thereby foreswear preventive war).
(3)  (Therefore,) under the new conditions, the scope of the right of self-defense does not exclude preventive action.  

Notice that the appeal to the new conditions of the “war on terrorism” cannot establish the conclusion that the United States (or any country) is morally justified in using preventive force in order to defend itself whenever it deems such force to be necessary to avert a wrongfully imposed dire risk, much less any harm that is “all but certain”.  At most, it only establishes a much weaker conclusion:  that a blanket prohibition on the use of preventive force in self-defense is unacceptable.  In other words, a proper appreciation of the “new conditions” at most implies that there may be circumstances in which the use of preventive force is morally justifiable as an exercise of the right of self-defense.  It does not specify what the conditions are.

In fact the New Conditions Argument does not even establish that the Traditional Norm’s blanket prohibition on preventive self-defense should be abandoned, unless the crucial premise (2) can be supported.  What is clear is that the “new conditions” increase the costs of adherence to the Traditional Norm.  However, from that it does not follow that those increased costs are unreasonable.  Whether they are unreasonable depends upon how high the costs of abandoning the Traditional Norm are likely to be.  Even if the costs of adhering to the Traditional Norm are now high, due to the “new conditions,” the costs of abandoning it may be higher still, unless something is done to ameliorate the extraordinary risks of relying on the Preventive Self-Defense Justification.

The problem with simply assuming premise (2) is that doing so ignores the reason why the Traditional Norm’s prohibition of preventive war seemed plausible in the first place.  Recall that, as Luban and others have argued, the best justification for the Traditional Norm is that adherence to it avoids the extraordinary risks that are entailed by relying on inherently speculative justifications such as the Preventive Self-Defense Justification.  Given how serious those risks are, we cannot assume that the fact that the costs of adhering to the norm that avoids them have increased shows that adherence to that norm is no longer justified.
We seem to be in a very difficult situation, then.  On the one hand, due to the “new conditions,” the costs of adhering to the Traditional Norm have increased; on the other hand, the costs of abandoning the Traditional Norm so as to allow preventive war are high.  Whether we should adhere to the Traditional Norm or abandon it in favor of one that permits preventive self-defense depends upon a comparison of these costs.  However, it is not clear that anyone is in a position to make anything like an accurate comparison.
I now want to argue that there is a way out of this impasse.  It may be possible both to avoid the extraordinary risks of adopting a new norm according to which preventive self-defense is permissible and to avoid the costs of adhering to the Traditional Norm in the “new conditions.”  One can have one’s cake and eat it, too, if a more permissive norm than the Traditional one can be properly embedded in an institutional arrangement that adequately reduces the risks that attend the inherently speculative character of the Preventive Self-Defense Justification.
My aim in this paper is not to make a rock-solid case for this institutionalist solution to problem of preventive war.  I only want to show that the controversy over the justifiability of preventive war cannot be resolved without considering the possibility of an institutional solution and that doing this requires moving beyond the framing assumptions of Just War theorizing.  Nevertheless, to make it clear what an institutionalist solution would look like, I will sketch a proposal for institutionalizing decisions concerning preventive self-defense that Robert O. Keohane and I explore in a recent paper. 
Keohane and I outline the main features that an appropriate institution would have to have to make it permissible for leaders to appeal to the right of self-defense in order to justify preventive war.
  I will not recapitulate the details of that argument here.  Instead, I only want to sketch the main features of this institutionalist approach, adding some important premises that were overlooked or not sufficiently emphasized in the earlier paper, and then see whether it can be extended to encompass the second major challenge to the Traditional Norm as well, the Forcible Democratization Justification.  The key idea is that for preventive force to be justified as an exercise of the right of self-defense, the decision to use preventive force must be made within a multilateral framework designed to reduce the special risks of error and abuse that are involved in attempts to justify the use of force by appeal to speculative reasoning about possible future harms (more precisely, wrongfully imposed risks of temporally distant dire harms).

The special risks involved in relying on the idea that self-defense can include preventive war are due to the way the inherently speculative character of this justification interacts with the cognitive and moral limitations of the agents who are likely to invoke it.   Because the harm to be averted is speculative, there are ample opportunities for honest mistakes in prediction, bias in the interpretation of evidence and hence in estimating both the magnitude and the probability of the anticipated harm, and hence for self-deceptive as well as deception of others.  These risks are exacerbated by the fact that there may be reasonable disagreements about whether the proposed target of preventive action has wrongfully imposed the risk that the harm will occur, in the absence of anything like an adequate process for formulating and applying criteria for assigning culpability. 
In addition, those who occupy the role of state leader are subject to incentives that encourage them to overestimate risks to their own country and to underestimate the costs of the preventive action (especially the costs to foreigners), or even to misrepresent deliberately the facts in order to justify actions aggressive actions under the cover of self-defense. To the extent that the leader is held accountable only to her own citizens, she is likely to construe her fiduciary obligation to act in the “national interest” in a near absolute fashion, sharply discounting, if not simply disregarding, the interests of foreigners.  Even if the leader acknowledges that she ought to take the interests of foreigners seriously, from her standpoint there is a marked asymmetry between two kinds of possible errors she might make.  Failing to prevent a serious harm to her own people is much worse than engaging in unnecessary preventive action, at least if the costs of error fall mainly on foreigners.     
These special risks of justifying war by appeal to preventive self-defense are exacerbated if two conditions are satisfied.  First, the agent has congruent interests, interests that speak in favor of engaging in the action in question independently of whether the preventive self-defense justification itself provides adequate support for the action. In the Iraq case, congruent interests most likely included some or all of the following:  deterring other present or future “strongman” rulers in the Middle East from undertaking actions that are deemed contrary to U.S. interests, disabling potential threats to Israel, demonstrating to the world that the U.S. has and is willing to use overwhelming military power and dispelling the common assumption that the U.S. government will not undertake military operations that involve significant casualties to U.S. troops, and having permanent military bases in the Middle East to protect U.S. access to oil, especially after anti-U.S. terrorism made the continued presence of large numbers of American troops in Saudi Arabia untenable.  Second, the agent is not willing to appeal to the congruent interests in publicly justifying the action in question.
In cases in which an agent has significant congruent interests, but is not willing to appeal to them publicly to justify her actions, there is a risk that the agent will proclaim to others, and perhaps even come to believe, that the justifying conditions specified in the justification the agent publicly embraces are satisfied, when in fact they are not.  Under these conditions, the risk is that the justification will become a mere rationalization for furthering congruent interests that the agent is not willing to appeal to publicly.  Call this the Mere Rationalization Risk.
In the Iraq case, both of the conditions for the Mere Rationalization Risk seem to have been satisfied.  The Bush Administration persisted in its appeal to the right of preventive self-defense even after the renewed International Atomic Energy Agency inspections found no evidence of nuclear weapons and in spite of the fact that the UN team headed by Hans Blix reported that it had found no biological or chemical weapons and was receiving greater cooperation from Iraqi officials.  The fact that the Bush Administration persisted in the Preventive Self-Defense Justification in spite of this evidence that it had initially overestimated the risk of Iraqi WMDS suggests that it believed that invading Iraq would serve other important interests.  If these other interests included any of those listed above, it is hardly surprising that the Bush Administration would not have been willing to cite them in a public justification for going to war.  It is one thing to tell the American people that they must go to war to protect themselves from a devastating terrorist attack, quite another that they must do so to protect Israel from a potential threat or to convince the world that the U.S. is willing to use its overwhelming military force or to secure military bases in Iraq because a large U.S. presence in Saudi Arabia is no longer an option.
Where the decision maker has strong congruent interests that she is not willing to invoke in public justification, there is a risk that the decision will be made on the basis of motivated false beliefs (in this case about the presence of WMDs in Iraq).  Where the type of justification the decision maker employs gives extraordinary opportunities for the sorts of errors of judgment that motivated false belief encourages, as is the case with the inherently speculative Preventive Self-Defense Justification, the risk is all the higher.
The Bush Administration could have reduced these risks in either of two ways.  First, it could have accepted the French government’s proposal to postpone the invasion for a several months while Blix’s inspections continued.   Doing this would have provided a safeguard against possible biases or errors in its initial intelligence concerning the presence of WMDs in Iraq, thereby reducing the risk that the decision to go to war would be the result of motivated false belief, facilitated by the presence of strong congruent interests the Administration was not willing to appeal to in a public justification.  Second, if, as some argued, weather conditions made postponement impractical, the Administration could have pre-committed to a post-invasion evaluation of its actions by an impartial body empowered to impose costs on the U.S. if it turned out that there was a serious discrepancy between the evidence the Administration cited to justify preventive war and the facts that came to light after the invasion.  By doing neither, the Bush Administration failed to take seriously the extraordinary risks of reliance on the Preventive War Justification.  Later I will argue that once the complexities of the Forcible Democratization Justification are understood, it becomes clear that it carries an even higher risk of being a mere rationalization than the Preventive Self-Defense Justification.
In the earlier paper Keohane and I argued that the special risks of relying on preventive self-defense justifications can only be adequately reduced by requiring that the decision to engage in preventive action to be made through a multilateral institutional procedure that ensures the accountability of both the party that proposes preventive force and those who are to approve or disapprove its request for authorization to use it.  Ensuring accountability requires that the party proposing to use preventive force must agree, ex ante, to an ex post evaluation of its actions by an impartial body that will have full access to the occupied territory.  If the evaluation is negative, significant costs must predictably fall on the party that proposed the use of preventive force.  For example, that party must bear a greater proportion of the costs of the war and of post-war reconstruction and/or have less of a say in how the reconstruction is carried out.
We argued that this sort of accountability mechanism, along with procedural requirements designed to foster principled deliberation, can elicit more accurate information about risks and benefits and reduce the risk of strategic behavior, deception, self-deception, and manipulation.  We emphasized that such an institution should be multilateral on the commonsensical grounds that no country, including and perhaps especially, the world’s one hyper-power, with its complex geopolitical interests, can be trusted to determine unilaterally 
when preventive force would be justifiable as a matter of self-defense.
Even if it was not feasible, due to time constraints, to create a multilateral institution of the sort we outlined, the U.S. could have at least approximated adequate accountability by pre-committing to an ex post impartial review.  Responsible self-binding, in this case, would not have required full-blown institutional innovation.
In saying that preventive self-defense is justifiable only if the decision to use it is made within such institutional constraints, we were not endorsing the view that preventive force is only justifiable if it receives Security Council authorization.  On the contrary, we argued that the Security Council does not satisfy the accountability requirements we outline, chiefly because there is no effective accountability for the exercise of the permanent member veto.  Our point was that it is a wrong to pretend or assume that the only choices open to the U.S. in March of 2003 were either to subject its decision to Security Council approval or to proceed as it in fact did, without adequate provisions for reducing the special risks of attempting to justify war-making on preventive grounds.
Two basic strategies for achieving responsibility in justification
There are, then, two quite different ways in which one can take into account the extraordinary risks of relying on the Preventive Self-Defense Justification for war.  First, one can do what the Just War Tradition advocates:  Adhere to a blanket prohibition on preventive force.  The attraction of this response is that it simply takes one especially risky kind of justification off the table.  But as the New Conditions Argument shows, under present conditions the costs of continued adherence to a blanket prohibition imposes considerable costs. Alternatively, one can invoke a more permissive norm than the blanket prohibition, thus avoiding the increased costs of adhering to the Traditional Norm, but try to reduce the extraordinary risks of preventive self-defense by embedding the more permissive norm in a decision-making process that includes appropriate safeguards.  This second response recognizes that striking the right balance between the burdens of self-restraint and the ability to prevent harm can require a kind of division of labor between the content of the norm regarding self-defense and the institutional arrangements within which the norm is to be invoked.  What is disturbing about the Bush Administration’s reliance on the Preventive Self-Defense Justification is that it abandoned the protection against the special risks of preventive action that are provided by the traditional Just War Theory blanket prohibition without any acknowledgement that doing so entailed serious risks and apparently without taking any measures to reduce them.
Keohane and I argued that with respect to appeals to preventive self-defense, the appropriate strategy is not to try to bar them entirely, but to domesticate them, as it were, by ensuring that they are only invoked within a framework of institutional safeguards that reduces their special risks.  In other words, we not only argued that institutional innovation is a necessary condition for justified preventive self-defense, but also opted for the institutionalist solution  (though we stopped short of endorsing one particular institutional arrangement).  We did so because we assumed that under the “new conditions,” the costs of the alternative strategy of barring all appeals to preventive self-defense were too great.
However, our argument was incomplete.  As I have already indicated, it is not enough to note that the costs of continued adherence to the Traditional Norm have increased, due to the new conditions and that a new institutional arrangement could avoid those costs as well as reduce the risks of relying on the Traditional Norm.  That might be so, yet it might still be the case that we should continue to adhere to the Traditional Norm—if the costs of abandoning the Traditional Norm were higher still.  That would be the case if the costs of building a new institution were sufficiently high or if there were a significant risk that the new institution would not perform as intended.
 
For the purposes of this paper, I need not defend the assumption that the costs of continued adherence to the Traditional Norm are intolerably high.  My aim here is not to endorse the institutionalist option in this case, but rather only to demonstrate its plausibility in order to show how taking the relationship between norms and institutions seriously transforms thinking about the morality of war.  The crucial point is that the controversy over preventive war cannot be resolved conclusively without a serious consideration of the institutional alternatives to the status quo.  Because Just War Theory simply assumes that institutional resources are negligible, it is inherently conservative.  Because Just War theorizing does not take up the burden of an empirical inquiry into the feasibility of institutional change and the comparative costs and benefits of adhering to norms designed to function in the absence of institutions versus developing new institutions, it is methodologically flawed.
I now want to bolster these conclusions by applying the institutionalist approach to another challenge to the Traditional Norm:  The attempt to justify war to create democracy.  Again, my purpose is not to resolve the controversy, but rather to show that it cannot be resolved within the cramped framing assumptions of Just War Theory but instead requires supplementing abstract philosophical argumentation with empirically-based institutional design.  As with preventive self-defense, it will not be necessary to show that institutional innovation would make forcible democratization justifiable.  Instead, I need only make a strong prima facie case that institutionalization is necessary for justifiability.
The second challenge to the Traditional Norm: the forcible 
democratization justification
This justification expands greatly what are generally recognized as the conditions for justified armed humanitarian intervention.  Instead of restricting those conditions to actual or imminent massive violation of basic human rights, it asserts that armed humanitarian intervention of the most destructive sort, a full-scale war to topple a regime and occupy an entire country, can be justified if undertaken for the sake of creating democracy.  
The structure of the problem is the same as that of preventive war.  On the one hand, the inherently speculative character of the justification carries extraordinary risks.  Adhering to the Traditional Norm avoids these risks by taking the Forcible Democratization Justification off the table, just as it rules out self-defense as a justification for war.  However, avoiding these risks in this way comes at a cost:  We are not allowed to use military force to break the yoke of tyranny.
Here, too, the proper question to ask is not whether the Traditional Norm should be replaced with a more permissive one that allows forcible democratization, but whether (1) there is a feasible institutional arrangement that could adequately ameliorate the extraordinary risks of using a forcible democratization justification, and whether (2) the costs of continued adherence to the Traditional Norm, which excludes forcible democratization, are sufficiently high, relative to the costs of creating the new institution, that we should bear the costs of institutional innovation.  
No amount of philosophical argumentation, by itself, can answer this question.  As in the controversy over preventive self-defense, an approach that combines moral philosophy and empirically-informed institutional analysis is required.  To show that this is so, however, it is first necessary to explain why continued adherence to a use-of-force norm that excludes forcible democratization entails serious costs and then to show that there is no basic moral obstacle to forcible democratization.
Taking cosmopolitan commitments seriously
It may be tempting for those who consider themselves cosmopolitans to dismiss the Forcible Democratization Justification simply because it has been invoked by what they take to be an extremely anti-cosmopolitan administration to justify what they take to be an unnecessary war.  This temptation ought to be resisted.  Cosmopolitans should try to distinguish between the question of whether forcible democratization was justified in the case of Iraq from the more general question of whether the Forcible Democratization Justification can be properly institutionalized so as to ameliorate its extraordinary risks, and whether the costs of adhering to a blanket prohibition on forcible democratization are sufficiently high to warrant opting for the institutionalist solution.
To the extent that cosmopolitans hold the following beliefs, they should not simply dismiss the idea of forcible democratization.  First, sovereignty—and hence immunity from external force—is not absolute; instead, states earn it by doing a credible job of protecting basic human rights.  Second, generally speaking, democracy is the best governance arrangement for securing basic human rights.  Third, “one-off” humanitarian intervention to stop violence that has already become large-scale is often insufficient, merely postponing the killing until the intervener has withdrawn.  Fourth, to the extent that cosmopolitans are heirs of the liberal theorists of revolution of the Seventeen and Eighteenth Centuries, they believe that a people may go to war to establish its own democratic institutions.  But if war is morally permissible for the sake of establishing democracy for ourselves, could not war to establish democracy in another country that is so thoroughly repressive as to make revolution virtually impossible also be a moral option?  Finally, if, as I have already argued, the Just War Tradition norm that war is only justifiable in response to actual or imminent attack is not a fundamental moral principle, but at most a contingent moral rule, one whose validity may vary with institutional context, then there is all the more reason to take seriously the idea that there may be circumstances in which going to war to create the form of government that best protects human rights would be justified.
For all these reasons the Democratization Justification cannot simply be dismissed, at least not by cosmopolitans.  Instead, the proper course of action is to articulate the justification carefully, take stock of its special risks, try to determine whether feasible institutional arrangements could adequately reduce them, and then determine whether the costs adhering to a norm that takes forcible democratization justifications off the table are sufficiently high to warrant the costs of developing the new institutional arrangements.
In the discussion that follows I do not attempt to set out all the conditions that would have to be satisfied if forcible democratization were to be justifiable.  Instead, I want to say just enough about them to make it clear that using this sort of justification carries extraordinary risks and that the only reasonable prospect for adequately ameliorating these risks would be to create new institutions to structure the decision-making process.  In other words, I want to show that institutional innovation would be a necessary condition for relaxing the Traditional Norm to allow for forcible democratization, not that we are now in a position in which the best course of action is to start building the new institutions.  This will be sufficient to confirm my chief conclusion:  that theorizing about the morality of war must go beyond philosophical argumentation as traditionally understood to include empirically-based reasoning about institutional alternatives.
Justifying forcible democratization
The Forcible Democratization Justification presents war as a necessary means to achieving a good for the people of the country that is to be invaded.  However, merely focusing on the good to be achieved for them is clearly inadequate:  To justify attacking the nondemocratic leaders of the state and those who support them, more than the prospect of providing a benefit to the people is needed.  As in all cases of justifying war, those who are the targets of military action must be, in Jeff McMahan’s phrase, “liable” to have military force used against them.
   
For the Forcible Democratization Justification to get off the ground as a distinct justification for making war, it must be the case that those who rule undemocratically are forcibly preventing the people from creating democratic institutions. For brevity, let us call those who meet this description Despots.  The question, then, is whether being a Despot makes one a legitimate target for war-making, even in the absence of the sorts of massive violations of human rights under which humanitarian intervention can be justified.
At least in the mainstream of the liberal tradition, it is thought that the people themselves can be justified in going to war against Despots; that is, that revolution as forcible democratization from within can be justified.  The assumption is that simply by ruling undemocratically and forcibly resisting the people’s efforts to create democracy, one can become a legitimate target of war-making by the people themselves.  The most obvious explanation of why the people have the right to make war against Despots is that Despots violate the people’s right of self-determination.  So unless one is willing to deny that there is a right to revolution against Despots, then one must acknowledge that being a Despot can make one a legitimate target of war-making.  Conversely, unless revolution against Despots is justifiable, it is hard to see how one could begin to make the case for forcible democratization.   I will simply assume, for the sake of the argument to follow, that revolution against Despots can be justified.  
At this point there are two opposing views to be considered.  According to the first, being a Despot only makes one a legitimate target of war-making by those whose right of self-determination one is violating.  According to the second, under certain circumstances, being a Despot can also make one a legitimate target of war-making by others than those whose right of self-determination one is violating, if those others act so as to vindicate the right of self-determination of one’s victims.  Call the former the Constrained View and the latter the Permissive View.
Assuming that revolution against Despots can be justifiable, the Constrained View must be false, for it would rule out making war to support a democratic revolution under conditions in which authentic representatives of the oppressed people have explicitly requested such support. The question, then, is whether there are circumstances other than those of explicit authorization in Despots are legitimate targets of war-making by external forces.
Notice that the worry about whether attacks on a Despot by external forces are justified where there is no explicit authorization is not that such attacks would violate the rights of the Despot.  Clearly, whether the Despot’s rights are violated could not be affected by authorization one way or the other, for the simple reason that the moral barrier against attack that all persons originally enjoy cannot be removed merely by someone else’s granting permission to a third party to attack them.  Instead, the worry about unauthorized intervention to secure democracy for an oppressed people is that it involves unwarranted paternalism toward or failure to show proper respect for the intended beneficiaries.  
What must a would-be forcible democratizer do, then, to avoid unwarranted paternalism, in circumstances in which their explicit authorization of his action is not possible?  I am not sure how to answer this question, but it seems to me that at minimum the would-be forcible democratizer would have to have good reason to believe that the intended beneficiaries could reasonably accept the risks that the forcible democratization process poses for them.  Call this the Respect or Antipaternalism Principle. 
The attraction of the Respect Principle is apparent.  Generally speaking, it seems wrong to impose serious costs on others in order to provide them with benefits, unless they consent to one’s doing so or at least unless one has good reason to believe that they would or at least reasonably could regard the ratio of benefits to costs as acceptable.  There are two basic grounds for this presumption.  The first is a healthy appreciation of the fallibility of even the most sincere benefactors and of the tendency for the insincere to disguise themselves as benefactors.  The second is a more basic commitment to respecting autonomy.
The point of the Respect Principle is not that one may never act to secure human rights without the consent of all of those whom one’s actions will affect.  The claim is much narrower:  To impose costly benefits on a people one should have credible evidence that they could reasonably regard this trade-off as acceptable.
It can be argued that another principle that takes into account the perspective of the intended beneficiaries must be satisfied as well, if forcible justification is to be justified:  The would-be forcible democratizer must reasonably believe that the benefits to the intended beneficiaries will significantly exceeds the costs to them.  Call this the Beneficiary Proportionality Principle.
The Beneficiary Proportionality Principle seems plausible, given that the purpose of the war is to bring the benefits of democracy to the people whose country is invaded.  The assumption is that democracy will make them significantly better off.  But if the process by which democracy is brought about is too costly to them, democracy will not make them better off.  So unless the Beneficiary Proportionality Principle is satisfied, the war is futile on its own terms.  Although, as I have already suggested, the Respect Principle seems intuitively plausible as well, it may be difficult to determine what trade-off the people in question could reasonably regard as acceptable, especially given that, by hypothesis, they live under a regime is repressive.  If a credible judgment of this sort cannot be made, the default position might be to require that the Benefit Proportionality Principle is satisfied.  The idea would be that, in the absence of credible evidence of what sorts of costs they would find acceptable, imposing costly benefits on a people is morally permissible only if there is strong evidence that the expected costs to intended beneficiaries will be exceeded significantly by the expected benefits to them.  At least in situations in which the expected beneficiary costs are substantial and the likelihood of successful forced democratization are at the low end of the acceptable range, there should be good evidence that the Beneficiary Proportionality Principle is satisfied, if there is no sound basis for determining whether the Respect Principle is satisfied.
I am inclined to believe that both principles must be satisfied if forcible democratization is to be justified.  However, for present purposes I need not show that that is the case.  Instead, I will proceed on the weaker, quite plausible assumption that forcible democratization would only be justified if either the Benefit Proportionality or the Respect Principles is satisfied.  The next step is to explore the special risks of relying on the Forcible Democratization Justification, understood as including the requirement that at least one of these principles must be satisfied.
The risks of using the Forcible Democratization Justification
As with the Preventive Self-Defense Justification, the risks of this justification result from the interaction between its speculative character and the characteristics of the agents that are likely to employ it.  To ensure that the Benefit Proportionality or Respect Principles are satisfied requires empirical predictions, under conditions of considerable uncertainty, and this creates considerable opportunities for error, bias, deception of others and self-deception.  To make a sound judgment that either principle is satisfied, one must have something like a causal theory of 
forcible democratization, though one need not have a fully developed theory in which all the 
causal links are clearly specified.  Unless one has at least a basic grasp of the conditions under which forcible democratization can succeed, one cannot make credible estimates either of what the costs of the effort to the beneficiaries are likely to be or whether those costs could be 
reasonably accepted by them.  Now it could be argued with considerable persuasiveness that at present no one is in possession of a causal theory of forcible democratization capable of grounding the predictions that are necessary for determining whether the Benefit Proportionality or Respect Principles are satisfied ex ante, that is, at the time when the would-be forcible democratizer is supposed to be determining whether they are satisfied.  Nonetheless, let us suppose for the sake of argument that there is credible information about the circumstances in which forcible democratization is more likely to succeed.  Even if this is so, there will clearly be considerable opportunity for honest errors of judgment, as well as deception and manipulation of evidence.   Everything said earlier about the inherent risks of the speculative character of the Preventive Self-Determination Justification applies with even greater force here.  When the would-be forcible democratizers have ulterior motives for going to war that they are loathe to cite in public justifications, the possibility of motivated false belief exacerbates these risks.
This last factor should not be underestimated.  It is very likely that any state that is willing to incur the human and material costs of going to war will have additional motives beyond that of humanitarian concern for those upon whom it proposes to bestow the blessings of democracy.
In addition, there is another feature of the Forcible Democratization Justification that carries special risks. This justification is open-ended in a way that the Preventive Self-Defense Justification is not.  The end to be achieved in the case of the Forcible Democratization Justification is less determinate in two ways than the end to be achieved in the case of the Preventive Self-Defense.  First, ‘democracy’ refers to a range of governance institutions, whereas in the Preventive Self-Defense Justification the end for which war is undertaken is the removal of a wrongfully imposed risk of a dire harm.  In the former case, the indeterminacy of the end facilitates what might be called goal-substitution.  If the forcible democratizer has congruent interests, then she may be tempted to pursue their realization under the cover of achieving democracy and this is easier to accomplish, other things being equal, if the end is indeterminate.  In consequence, it may be harder for third parties to detect that goals other than democracy are driving—and in fact distorting or undercutting--the putative democratization effort until very late in the game.  The would-be forcible democratizer, then, may have strong incentives for not clarifying the nature of the goal ex ante.  Furthermore, failure to specify the goal may only increase the opportunities for erroneously believing, or deceitfully saying that one believes, that the Beneficiary Proportionality and Respect Principles are satisfied when in fact they are not.
Second, the end is temporally indeterminate.  Given the lack of a serviceable causal theory of how democracy is to be produced, no time-table can be given for when the end will be achieved.  If democracy is not achieved in three years, the forcible democratizer can say that it will likely take five or more, and so on.  To put the same point differently, the use of the Preventive Self-Defense Justification, as we have explicated it, requires the justifier to identify a rather concrete harm to be averted, to link that future harm to something the target of preventive action has already done in such a way that the “wrongful imposition of a dire risk” condition is satisfied, and to say something determinate about how the harm would come about if preventive action were taken.  Unless all of this is done, the case for preventive self-defense is not made.  But if it is done, then the agent invoking this justification has in effect created some of the conditions that are necessary for her being held accountable.  The case of Iraq illustrates the point nicely:  if the claim is that war is necessary to prevent WMDs from falling into the hands of terrorist, but no WMDs are found and there is no evidence that they were spirited away in the nick of time, then this counts toward discrediting the justification.
It is quite different in the case of going to war to create democracy.  Failure to produce democracy is not evidence that the justification has failed, at least not for a very long time.  Even after the nondemocratic government is deposed, the would-be democratizer can argue that on-going armed resistance comes from anti-democratic forces and that anti-democratic “wreckers” are impeding the development of new institutions. In that sense, the agent who uses the Forcible Democratization Justification incurs less risk of being exposed as insincere and less risk of being held accountable, than an agent who uses the Preventive Self-Defense Justification.  Furthermore, if democracy is never achieved, the agent who invoked the latter justification has a ready excuse that is likely to have considerable rhetorical appeal, especially if there is widespread prejudice toward the culture and character of the intended beneficiaries:  She can blame the failure on the intended beneficiaries lack of political will or ignorance.  
The twin indeterminacy of the end in the Forcible Democratization Justification therefore diminishes the accountability of those who employ it and to that extent encourages goal-substitution and other forms of self deception or deception of others.  To put the same point differently, the nature of the justification itself reduces the expected costs to the justifier of misusing the justification.  This makes using the justification more risky, other things being equal.
This brief exploration of the risks of relying on the Forcible Democratization Justification is not intended to be exhaustive.  However, it should suffice to establish that the risks of using the Forcible Democratization Justification are so great that its use could be morally permissible only if credible measures were taken to reduce them.
Once these risks are understood, it seems clear that credible measures would have to include institutionalizing the decision-making process.  As noted earlier, Keohane and I have argued in detail, a necessary condition for justified preventive self-defense is that the decision to engage in preventive action must be made within an institutional framework aptly designed to reduce the special risks of this kind of justification.  The institutionalist conclusion applies a fortiori to the Forcible Democratization Justification, because it is, if anything, even more subject to error and abuse than the Preventive War Justification.  If this is the case, then the Traditional Norm should not be abandoned in favor of a more permissive norm that allows forcible democratization unless the new norm would be embedded in a system of institutional safeguards.  
The analysis thus far indicates that at minimum the needed institutional safeguards would have to do two things.  First, they would have to cope with the risks associated with the indeterminancy of the goal of democratization.  Second, they would have to ensure reliable predictions of the sort necessary for a credible effort to determine ex ante whether the Beneficiary Proportionality and Respect Principles are satisfied.  I now want show how what might be called an accountability regime for making use-of force decisions might achieve these two objectives.
Making the goal more determinate
In order to reduce the risks associated with the indeterminancy of the goal, an institution for making responsible decisions concerning forcible democratization would need to do at least three things: (1) specify benchmarks for progress toward democratization, (2) provide mechanisms for monitoring progress, according to the benchmarks, and (3) attach significant costs to failure to make appropriate progress.  Furthermore, such an arrangement could only be expected to work if it were multilateral or at least included adequate provisions for independent and relatively impartial monitoring of progress according to antecedently specified benchmarks.
In order to specify benchmarks for progress toward democratization, the vague concept of democracy would have to be made more determinate.  The state or coalition proposing war for forcible democratization would be required to specify what sort of democracy they aim to help create.  From a cosmopolitan standpoint the aim is presumably some form of constitutional democracy, with separation of powers and entrenched rights for the protection of individuals and, where appropriate, minorities as well.  The task here is to steer a course between a conception of democracy that is so indeterminate as to create the risks of mere rationalization or goal-substitution and one that is specified in such a narrow way as to invite the criticism that the forcible democratizers are imposing their own parochial conception of democracy on a people who may have good reason to reject it.

Institutionalizing the Benefit Proportionality and Respect Principles
Ensuring the reliability of the sorts of empirical predictions that one would have to make in order to do a credible job, ex ante, of determining whether the Benefit Proportionality and Respect Principles are satisfied would require two things.  First, one would have to know enough about how forcible democratization works to formulate a set of conditions under which the prospects for successful forcible democratization are good.  These conditions need not be understood as being either jointly sufficient or individually necessary for success.  Instead, they might be more like what Rawls refers to as “counting principles”:  The more of them are satisfied and the greater the extent to which they are satisfied, the more likely the effort will succeed.
 
Second, there would have to be a way of helping to ensure that the criteria were accurately applied to the assessment of the case at hand.  Presumably this would require the application of the “counting principles” by an impartial body—someone other than the state or states that is proposing forcible democratization.  There would have to be an accountability mechanism similar to the one Keohane and I propose for preventive war decisions, to create incentives for the would-be forcible democratizer to make the case for action on the basis of reliable predictions concerning the costs and benefits.
At present there is considerable controversy as to the conditions under which forcible democratization is likely to occur.
   That it can occur is clear from the fact that it has occurred in at least three cases:  Japan, Germany, and Italy after World War II.  Simply for purposes of illustration, let us consider a hypothesis about what a plausible list of “counting principles” would look like:  The prospects for forcible democratization are greater the more of the following criteria are satisfied and the greater the degree to which they are satisfied, other things being equal.

1.  The current regime (that is, the despotism that is to be toppled and replaced by a democracy) is foreign.
2.  There is a fairly recent history of democracy. (Italy)
3.  The current regime has just suffered a total defeat in a war caused by its own aggression. (Germany, Japan, and Italy).
4.   Economic development is sufficient for a substantial middle class and literacy rates are high. (Germany, Japan, and Italy).
If the current regime is an alien imposition, the people in question presumably will be more likely to cooperate with, or at least not as vigorously resist, an invasion to topple it than if it were their “own” regime.  If there is a history of democracy, then that is some reason to hope that it can take root again or at least to believe that there is no essential incompatibility between democracy and the dominant culture of the country.  If the current regime has been totally defeated in a war caused by is own aggression, the population may be more receptive to the fundamental political change, even if it is imposed by recent enemies. Some theorists have suggested that condition 4. may be more important for preventing a newly established democracy from deteriorating than for creating democracy in the first place.  Perhaps the point is that high literacy rates enable more effective participation in democratic processes and that where there is a substantial middle class significant numbers of people will be economically secure enough to continue to support democratic processes even when short-term results are not optimal from their point of view.  If this is the case, then the fourth condition is relevant to the question of whether forcible democratization is likely to create a stable democracy.

At most, only one of these conditions, the fourth, was satisfied in the case of Iraq.  In fact, it is not even clear that it was satisfied.  By the time the war was launched, the level of economic development had declined seriously, due to a combination of a decade of sanctions and gross mismanagement on the part of the Baathist regime.
What is striking is that nothing in the actual decision-making process that led to the invasion of Iraq required U.S. leaders take a stand on what conditions improve the prospects for successful forcible democratization, much less to provide any evidence that such conditions were present in Iraq.  Suppose, instead, that the decision to engage in forcible democratization had been made in an institutional framework that (1) required the public articulation of the favorable conditions for forcible democratization and the marshalling of evidence of that at least some of them were satisfied in the case at hand and (2) facilitated a critical, impartial evaluation of the criteria and the evidence.  Such an arrangement would reduce the extraordinary risks of relying on the Forcible Democratization Justification.    
My aim in this section has not been to develop either a comprehensive moral theory of forcible democratization or to advance an institutionalist solution to the risks that reliance on the Forcible Democratization Justification entails.  Instead, I have tried to show that as in the case of preventive self-defense, the moral controversy cannot be resolved without a consideration of the ways in which institutional innovations might cope with the special risks of this type of justification and to make a strong prima facie case for the proposition that appropriate institutionalization of the decision-making process is a necessary condition for justified forcible democratization.
Institutions and the ethics of leadership
The institutionalist approach I have articulated in this paper has important implications for how we ought to conceive of the ethics of leadership.  A cogent theory of the ethics of leadership will include principles for evaluating the conduct of leaders that are grounded in reasonable assumptions about what we can expect of leaders.  If a leadership role itself makes the individual who occupies it especially vulnerable to certain sorts of moral failings or cognitive errors—because of the social expectations that constitute the role, the requirements of staying in power, or specific features of the institutions within which leaders function—then our moral evaluations of leaders ought to take this into account.  Otherwise, they will be unrealistic and unfairly blaming.
It is a mistake, however, to assume that the special moral risks of the leadership role are fixed.  Both the character and the gravity of these risks can vary, depending upon the institutional context in which the leader functions.  Constitutional theory is grounded on this simple point.  Appropriate institutional checks and balances can reduce the risks attendant on leadership roles in various branches of government.
More generally, properly designed institutions can reduce the moral risks of leadership by protecting leaders from moral lapses or cognitive errors that facilitate unethical decisions that would otherwise be likely to occur.  This could be achieved in either or both of two ways.  First, institutions that require leaders to justify their actions to the public, to parties in other branches of government, or in the case of multilateral institutions, to other leaders, could simply prohibit appeals to certain types of justifications, on the grounds that they are too risky.  (The idea that institutions can constrain the types of justifications that may be employed is not new, of course.  Every legal system employs it.  Only certain kinds of arguments, those that appeal to established legal principles, are permitted to be used in legal proceedings).  Second, especially risky types of justifications might be allowed, but only if they are deployed within a properly designed set of institutional safeguards to reduce these risks to acceptable levels.  The ethics of leadership should take institutions seriously, then, not only in order to make fair evaluations of the performance of leaders in the light of the contributions institutions can make to the risks that leaders labor under, but also in considering how institutional arrangements can improve the performance of leaders.
A disturbing feature of the scholarly discussion of the justifiability of the U.S. invasion of Iraq and of the more general issues of preventive war and forcible democratization the invasion raised is the absence of any consideration of the ethics of leadership.  Justifications are treated more as abstract objects—sets of propositions—than as actions performed by justifiers.  One implication of my analysis in this paper is that what might be called the ethics of justification ought to be central to moral theorizing about war.  Decisions to go to war are made by state leaders and state leaders are subject to incentives and motivations that can make their recourse to certain kinds of justifications for going to war extremely dangerous; and the dangers, at least to some extent, are knowable.  So leaders should be judged not simply for their actions, but also for the sorts of justifications they invoke for them.  Similarly, arguments intended to justify war ought to be evaluated not only according to the truth of their premises and the validity of their inferences, but also according to the epistemic and moral demands their proper use makes on the sorts of agents that are likely to employ them.       
V.   Conclusion
Through a critical examination of two challenges to the traditional just war norm, I have made the case for rethinking the framing assumptions of traditional thinking about the morality of war.  I have argued that the validity of use-of-force norms depends upon institutional context and that the validity of the traditional norm that war is only justified in response to an actual or imminent attack is at best contingent.  This latter highly constraining norm, which rules out preventive force and forcible democratization, may be quite plausible where institutional resources for constraining war are negligible. The attraction of the Traditional Norm is that it avoids the extraordinary risks of the Preventive Self-Defense and Forcible Democratization Justifications by taking these justifications off the table.  However, here, as elsewhere, risk-reduction is not costless.  When circumstances change, costs that previously were tolerable may become excessive.  The question then arises as to whether the old norm is still valid.
Whether it is, I have argued, cannot be determined without going beyond the noninstitutionalist framing assumption of Just War Theory.  The proper question to ask is not whether the Traditional Norm ought to be replaced with a more permissive one, but rather whether we should continue to adhere to the Traditional Norm or create new institutions within which reliance on a more permissive norm would be morally responsible.  The key point is that constraint can be achieved not only by narrowly-drawn norms, but also by a combination of institutional safeguards and more permissive norms.  Whether we should stick to the old norm or institutionalize a more permissive one depends upon two factors:  (1) whether the new norm-institution package would be morally better than the status quo and (2) the feasibility and costs of 
creating the new institution.   
Once the interdependence of norms and institutions is understood, the inadequacy of Just War Theory becomes clear.  If the domain of Just War Theory is limited to large-scale military conflict under conditions in which institutional resources are negligible, then it cannot tell us whether we should create new institutions for the sake of adopting better norms, and its approach to the morality of war is inherently and arbitrarily conservative.  If the domain of Just War Theory is simply large-scale military conflict, then the Traditional Norm, whose plausibility depends upon the assumption that constraint is to be achieved without reliance on institutions, is not adequately supported.  To show that the Tradition al Norm is valid, it is necessary to engage in empirically-grounded institutional reasoning.  Philosophical argument, though necessary, is not enough.  A defensible theory of the morality of war must integrate moral reasoning with institutional theory.
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