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GREEN BY CHOICE?
Cross-National Variations in 

Firms’ Responses to EMS-Based 
Environmental Regimes

By KELLY KOLLMAN and ASEEM PRAKASH*

INTRODUCTION

THIS paper seeks to explain cross-national variations in patterns of
firm-level adoption of two supranational environmental manage-

ment system (EMS) standards: the European Union’s Eco-Management
and Audit Scheme (EMAS) and the International Standards Organiza-
tion’s ISO 14001. EMS standards encourage firms to voluntarily adopt
policies that go beyond the requirements of extant law and promote
continuous improvement in firms’ environmental performance. It is
doubtful that political scientists twenty years ago would have paid
much attention to the advent of such voluntary schemes, and they al-
most certainly would not have been interested in examining firms’ re-
sponses to them. Yet today EMS standards can be seen as a part of
broader trends that are fundamentally changing the way business and
certain policy areas are regulated. Perhaps the two most prominent
characteristics of this new form of governance are the increase in the
amount of regulation being formulated within supranational forums
(usually in the form of issue-specific regimes) and the greater reliance
on private actors for implementing these supranational standards.
While there has been a great deal of research on the formation and
structure of supranational regulatory regimes, the implementation of
these regimes by national governments and their effects on private ac-
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tors remain underresearched.1 This article addresses these gaps by ex-
amining firms’ responses to EMAS and ISO 14001 in the United States,
the United Kingdom, and Germany and then offering an institutional
explanation for why this response has varied so widely. It concludes that
the characteristics of both domestic (business-government relations)
and supranational institutions (the nature of the policy regime) need to
be taken into account to fully explain the cross-national variations in
firm-level responses.

EMS regimes represent what several scholars of international relations
see as a new form of governance in which actual governments play a
more limited role in the establishment, monitoring, and enforcement
of regulatory regimes.2 By transferring policy-making to supranational
(regional or international) bodies, individual states in effect forfeit a
certain amount of sovereignty to these institutions. While these poli-
cies are often enshrined in international law, no overarching governance
structure (the EU being a partial exception) is responsible for the coor-
dination, implementation, or adjudication of these agreements in vari-
ous national settings. Thus, the implementation of international
agreements becomes a more fluid and variable process than the imple-
mentation of domestic law, and it often incorporates a wider array of
actors. The increase in the number of supranational environmental
regimes in particular has led to an extremely fragmented and decentral-
ized form of governance, with the result that states have had to adjust
their national regulatory styles.3 Additionally, and less recognized in the
literature, many of these regimes are transnational in nature and include
nongovernmental actors in their negotiations and compliance struc-
tures.4 As a result, the unquestionable dominance of national govern-
ments over environmental policy-making seems to be eroding.

It is difficult to separate these developments in environmental gov-
ernance from the advent of globalization, both economic and norm ori-
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1 For recent contributions to the private regimes literature, see A. Claire Cutler, Virginia Haufler,
and Tony Porter, eds., Private Authority and International Affairs (Albany, N.Y.: SUNY Press, 1999);
John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge: Cambridge University
Press, 2000). For a review of the beyond-compliance literature, see Aseem Prakash, “Why Do Firms
Adopt Beyond-Compliance Environmental Policies?” Business Strategy and the Environment (forth-
coming); and idem, Greening the Firm: The Politics of Corporate Environmentalism (Cambridge: Cam-
bridge University Press, 2000).

2 James N. Rosenau and Ernst-Otto Czempiel, eds., Governance without Government: Order and
Change in World Politics (Cambridge: Cambridge University Press, 1992); Aseem Prakash and J. Hart,
eds., Globalization and Governance (London: Routledge, 1999); Oran R. Young, Governance in World
Affairs (Ithaca, N.Y.: Cornell University Press, 1999).

3 Peter M. Haas, “Social Constructivism and the Evolution of Multilateral Environmental Govern-
ance,” in Prakash and Hart (fn. 2); Young (fn. 2).

4 Margaret E. Keck and Kathryn Sikkink, Activists beyond Borders: Advocacy Networks in Interna-
tional Politics (Ithaca, N.Y.: Cornell University Press, 1998).



ented.5 Increased liberalization of trade and investment has created a
need for supranationally harmonized regulation, as multinational en-
terprises (MNEs) usually prefer to deal with one supranational standard
rather than a myriad of often conflicting national regulations. Addi-
tionally, the rise of transnational consumer and environmental move-
ments has significantly affected the sociopolitical environments in
which these firms operate. Widespread consumer protests against such
powerful MNEs as Union Carbide after the Bhopal disaster and Exxon
after the Exxon Valdez oil spill have taught these firms that environ-
mental and social issues can no longer be ignored. Because the govern-
mental institutions necessary to create supranational environmental
standards are either too weak to be effective or simply nonexistent,6

MNEs—and to a lesser extent NGOs—have been able to step into this
void and become intimately involved in the formation of regulatory en-
vironmental regimes.

Research aimed at understanding the implications of these far-
reaching changes has been hindered to a certain extent by the artificial
boundary in political science between the study of domestic and inter-
national politics. Thus, while the regime theory7 and globalization lit-
eratures8 have done an admirable job of describing the circumstances
under which global regimes arise and the various forms that they take,
much less work has been devoted to tracing the effects that these
regimes have on domestic governments and actors.9 Given the fact that
almost all environmental regimes are implemented by these domestic
actors, the ultimate effects of these new forms of governance can be as-
certained only through such implementation studies. As Oran Young
recently noted, regime “effectiveness will often be a function of the
compatibility between top-down approaches reflected in the content of
supranational regimes and bottom-up approaches implicit in local or
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5 For an explanation of the difference between these two globabalizations, see Richard Falk, Preda-
tory Globalization: A Critique (Oxford: Blackwell, 2000).

6 Gilpin has recently argued that global governance mechanisms will have to be strengthened if they
are to keep pace with economic globalization. See Robert Gilpin, The Challenge of Global Capitalism:
The World Economy in the Twenty-first Century (Princeton: Princeton University Press, 2000).

7 Stephen Krasner, ed., International Regimes (Ithaca, N.Y.: Cornell University Press, 1983); Volker
Rittberger, ed., Regime Theory and International Relations (Oxford: Clarendon Press, 1993); Oran R.
Young, International Governance: Protecting the Environment in a Stateless Society (Ithaca, N.Y.: Cornell
University Press, 1994).

8 Suzanne Berger and Ronald Dore, eds., National Diversity and Global Capitalism (Ithaca, N.Y.:
Cornell University Press, 1996); James N. Rosenau, Along the Domestic-Foreign Frontier (Cambridge:
Cambridge University Press, 1997); Aseem Prakash and Jeffrey A. Hart, eds., Coping with Globaliza-
tion (London: Routledge, 2000).

9 Exceptions include David Victor, Kal Raustiala, and Eugene Skolnikoff, eds., The Implementation
and Effectiveness of International Environmental Commitments: Theory and Practice (Cambridge: MIT
Press, 1998); Braithwaite and Drahos (fn. 1).



regional arrangements.”10 While game-theoretic approaches such as the
two-level game and the nested game11 have been developed to address
this problem, very little empirical work, especially in the environmental
field, has explored the interactions of supranational regimes and do-
mestic institutional structures.

Our case study examines the crucial regime implementation question
by seeking to explain the varying responses of firms to the introduction
of supranational EMS standards in the U.K., the U.S., and Germany. In
this context, this article pays special attention to the influence of what
we refer to as domestic adversarial economies. Given the increased in-
volvement of private actors in the implementation of both domestic
and supranational regulation, we believe, further, that our findings also
have broader implications for the future of environmental governance.
Thus, the nature of business-government relations will be an important
factor—albeit not the only one—in determining how compatible
supranational regimes are with domestic structures. Despite the grow-
ing importance of industry-government relations, students of public
policy have been slow to add it to their research agendas.12 While po-
litical scientists did spend a great deal of time investigating the policy
effects of corporatist structures and consensus-seeking norms in the
1980s,13 relatively little effort has been made to update these theories
in the late 1990s. In fact, we find theories that were largely developed
to explain economic policy do not always hold for environmental policy.
Thus, we draw heavily on the two authors who have done the most to
advance our understanding of government-industry relations in the en-
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vironmental field, namely, David Vogel and Robert Kagan.14 We con-
clude that while their insights are key to understanding the American
context, the concept of an adversarial economy needs to be expanded if
it is to be useful for understanding policy implementation in other sys-
tems. We offer a framework for doing so in the conclusion.

EMS standards have been chosen for this case study precisely because
their supranational and “beyond compliance” nature are representative
of what is often purported to be the future of environmental governance.
Using broadly similar structures, both EMAS and ISO 14001 encourage
firms to voluntarily adopt policies dedicated to continual improvement
in environmental performance beyond what is required by law. Partici-
pating firms/sites establish management systems designed to evaluate
their environmental impacts, set goals for future improvements, and
carry out regular audits of the firm’s/site’s environmental protection
measures. To ensure that each company’s management system con-
forms to a certain standard, they are subject to an external certification
procedure that is carried out by an independent, accredited verifier.
Once the external certification has been successfully completed, firms
receive a participation logo that can be used for advertising purposes.

As stated above, the article focuses on firm-level participation (the
dependent variable) in EMSs and the institutional factors that have led
to it (the independent variable). In fact, adoption patterns in these
three countries vary significantly, suggesting that institutional contexts,
both domestic and supranational, greatly influence firms’ responses.
Thus, “convergence” in firms’ practices is not occurring as fast as some
globalization scholars have predicted.15
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The variation in firms’ responses is surprising because most busi-
nesses have welcomed the advent of voluntary beyond-compliance poli-
cies. More traditional command-and-control policies, which make up
the core of most countries’ environmental regulation, seek to bring
about environmental improvements by setting strict emission limits as
well as prescribing industrial technologies and processes needed to
meet these limits. These policies are typically applied uniformly across
industry regardless of local economic or ecological conditions, and they
impose stiff penalties on violators. Not surprisingly, most businesses
oppose such regulations. Business managers are, in general, more open
to the use of market instruments such as eco-taxes and tradable permits
that set substantive goals but do not specify specific technologies for
meeting these goals. Problems beset market-based instruments as well,
however. First, not every jurisdiction has the institutional capacity to
design, monitor, and enforce such policies. Second, market-based in-
struments still do not sufficiently empower firms to design and imple-
ment their own environmental programs.

Taking their cue from the widely touted “sustainable development”
ideology,16 as well as from the “reinventing government”17 movement,
many groups have proposed voluntary EMS-based policies in the hope
that over the long run these policies will replace command-and-control
regulations. For these very reasons, however, most environmental
groups view EMS-based regulations with a fair amount of skepticism.
Regulators thus often find themselves caught between the proverbial
rock and a hard place on this issue. It is therefore critical to investigate
the levels and causes of acceptability of beyond-compliance policy in-
struments across and within countries, as they are often characterized
as the blueprints for future regulations.

As of April 2000, 2,331 German sites were EMAS validated as op-
posed to just 73 sites in the U.K. (see Table 1). Firms in the U.K. have,
however, responded enthusiastically to ISO 14001 with about 1,014 sites
certified. Additionally, in Germany, 1,950 sites have become ISO 14001
certified (see Table 2). By contrast, only 750 American sites are ISO

14001 certified. (American firms are not eligible to participate in
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EMAS.) When considered in relative terms, that is, as the number of
certificates in relation to the size of the economy, these differences be-
come even more pronounced (see Tables 1 and 2).18 What explains
these differences in the uptake of supranational EMS?
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18 These tables measure take-up rates in absolute terms, as well as by the number of certified sites in
relation to GDP. Because no comparable data exist on the total number of sites in these countries, we
are unable to calculate the ideal comparative measure—the ratio of certified sites to total sites for each
country. As such, we assume that GDP is a rough proxy for the total number of sites. We base this as-
sumption on the fact that the U.S., U.K., and German economies have broadly similar structures. In
comparing take-up rates of EMAS, which is only available to firms in manufacturing sectors, we also
look at the share of manufacturing as percentage of GDP in the U.K. and Germany. In the U.K. man-
ufacturing makes up 21 percent of GDP, while in Germany it makes up 24 percent, again showing that
they are roughly similar. It should also be pointed out that we are not comparing the take-up rates of
EMAS and ISO 14001 within countries but rather are comparing the take-up rate of each EMS separately
across countries. As such we compare only like with like. Data are from World Bank, 1999/2000 World
Development Report (New York: Oxford University Press, 2000), 252–53.

TABLE 1
EMAS: RESPONSE ACROSS COUNTRIES

No. of Registered Sites No. of Registered Sites per
Country as of May 24, 2000 $ Billion 1998 GDP

Germany 2,331 1.10
Austria 228 1.05
Sweden 176 0.78
U.K. 73 0.06
Total 3,325 n/a

SOURCES: ISO World (2000), http://www.ecology.or.jp/isoworld/english/analy14k.htm (re-
trieved May 24, 2000); World Bank (fn. 18), 230–31.

TABLE 2
ISO 14001: RESPONSE ACROSS COUNTRIES

No. of Registered Sites No. of Registered Sites as a 
Country as of April 2000 Proportion of 1998 GDP

Japan 3,548 0.87
Germany 1,950 0.92
U.K. 1,014 0.80
U.S. 750 0.09
Thailand 255 1.90
Malaysia 155 1.94
Total 15,772 0.55

SOURCES: ISO certifications: ISO World ISO (2000), http://www.ecology.or.jp/isoworld/eng-
lish/analy14k.htm (retrieved May 24, 2000); GDP: World Bank (fn. 18).



We began investigating these intercountry variations with the hy-
pothesis that firms in countries with adversarial economies such as the
U.S. and Germany—where regulators and business are on less than
friendly terms—are less likely to adopt EMS-based policies. This is be-
cause regulators would be unwilling to offer companies the necessary
incentives, such as regulatory relief, to make these voluntary schemes
attractive. This hypothesis explains why the take-up of ISO 14001 has
been relatively high in the U.K. (a nonadversarial economy) and low in
the U.S. (an adversarial economy). However, it cannot explain the high
rate of EMS take-up, both of EMAS and ISO 14001, in Germany, where
the stringency of environmental legislation has been a contentious issue
between government and industry. In contrast to the consensual style
of policy-making found in economic policy fields in Germany, environ-
mental policy-making is characterized by strident, public disagree-
ments between industry and environmental groups with government
regulators often caught in the middle. Second, the adversarial economy
hypothesis cannot explain why EMAS has been more popular in Ger-
many than in the U.K.

To explain these puzzles, the original hypothesis needs to be better
specified. Thus, the article examines two additional independent vari-
ables—the type of adversarial economy and the nature of supranational
policy regimes—that influence the institutional environment and shape
incentives for firm participation. In examining the research questions,
the article employs an institutionalist perspective. It draws insights
from three variants of this perspective—new institutionalism, histori-
cal institutionalism, and regime theory. Specifically, the article focuses
on the roles institutions play as intervening variables between indi-
vidual choices and collective outcomes, as well as their impact on in-
centives and preferences of various actors (firms, regulators, and citizen
groups). By taking the causal power of both domestic and supranational
institutions seriously, the article sheds light on how these two variables
interact and how in turn this interaction affects governance in a world
with increasingly fragmented authority structures.

The article proceeds in four sections. The first section briefly outlines
the three variants of the institutionalist approach and draws links be-
tween them and our research questions. Section II outlines the basic
features of ISO 14001 and EMAS and their historic development. Sec-
tion III examines the hypotheses outlined above and explains why there
has been such a pronounced cross-national difference in EMS adoption.
The last section presents conclusions and issues for further research.
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THE INSTITUTIONALIST APPROACH

This article employs an explicitly institutional approach to explaining
the linkages between supranational policy and domestic outcomes. We
draw on and synthesize insights from three different variants of institu-
tional theory used in political science, namely, historical institutionalism,
regime theory, and new institutionalism. Despite some very real differ-
ences, the approaches start from a similar core set of assumptions.
Broadly speaking, the institutional approach asserts that institutions in-
fluence individual strategies and collective outcomes. This assertion begs
the following questions: What are institutions (definitional)? How and
why do they arise/sustain themselves (ontological)? And what is their
impact on individual choices and collective outcomes (epistemological)?

After falling out of favor during the postwar behaviorist revolution,
the revival of institutional theory in political science began in the
1960s, when public choice theorists started investigating how institu-
tions arise (especially legislative institutions) and impact collective out-
comes.19 This new variant, whose subsequent incarnation came to be
known as new institutionalism, grants individual agents autonomous
decision-making capabilities within a set of structural confines, as well
as the ability to shape institutions.20 In this perspective, institutions are
viewed as enforced rules about what actions are required, prohibited, or
permitted.21 In effect, institutions are assumed to affect incentives and
also, therefore, individual choices and collective outcomes.22

New institutionalism is particularly helpful in examining the impact
of institutions on collective action problems that are rooted in the clash
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19 James A. Buchanan and Gordon Tullock, A Calculus of Consent (Ann Arbor: University of Michi-
gan Press, 1962); Kenneth J. Arrow, Social Choice and Individual Values (New Haven: Yale University
Press, 1963); Mancur Olson, The Logic of Collective Action: Public Goods and the Theory of Groups (Cam-
bridge: Harvard University Press, 1965).

20 The literature on this subject is vast. Key works, both supportive and nonsupportive of new insti-
tutionalism, include Walter W. Powell and Paul J. DiMaggio, eds., The New Institutionalism in Orga-
nizational Analysis (Chicago: University of Chicago Press, 1983); Mark Granovetter, “Economic
Action and Social Structure: The Problem of Embeddedness,” American Journal of Sociology 91, no. 3
(1985); Peter B. Evans, Dietrich Rueschemeyer, and Theda Skocpol, Bringing the State Back in (Cam-
bridge: Cambridge University Press, 1985); Thrainn Eggertsson, Economic Behavior and Institutions
(Cambridge: Cambridge University Press, 1990); Eirik G. Furubotn and Rudolf Richter, eds., The
New Institutional Economics (College Station: Texas A and M University Press, 1991); Sven Steimo,
Kathleen Thelan, and Frank Longstreth, Structuring Politics (New Haven: Yale University Press, 1992);
R. Kent Weaver and Bert A. Rockman, eds., Do Institutions Matter? (Washington, D.C.: Brookings
Institution, 1993); Guy B. Peters, Institutional Theory in Political Science (London: Pinter, 1999).

21 Elinor Ostrom, “An Agenda for the Study of Institutions,” Public Choice 48 (1986).
22 Douglas C. North, Institutions, Institutional Change, and Economic Performance (Cambridge: Cam-

bridge University Press, 1990); Elinor Ostrom, Governing the Commons (Cambridge: Cambridge Uni-
versity Press, 1990).



between individual and collective rationalities. Unlike historical insti-
tutionalists, new institutionalists assert that many (not all) institutions
are human artifacts. They thus begin with the premise of methodolog-
ical individualism—that individuals are the key actors and that they act
to maximize their own personal utility. Of course, the final outcome in
terms of institutional design may not be pareto superior or efficiency
enhancing; that is, institutions may bestow benefits and impose costs
asymmetrically across actors.23 We begin with a new-institutionalist as-
sertion that institutions are human artifacts crafted to corner collective
gains that cannot be accessed adequately through individual action.
Both ISO 14000 and EMAS were established at the urging and partici-
pation of MNEs looking to guard against the proliferation of national
standards that could potentially serve as nontariff barriers to trade.
Drawing on this new-institutionalist framework, we assume that firms
base their decisions about adopting an EMS on the prevailing incentive
structures. However, new institutionalists often do not adequately high-
light the embeddedness, especially the cultural embeddedness, of one set
of institutions in another set. As such, the importance of this embedded-
ness in determining institutional efficacy and an institution’s attractive-
ness to actors who may consider joining it is left largely unexplored. We
therefore turn to historical institutionalism and regime theory to better
understand how supranational regimes are embedded in domestic struc-
tures and why incentives for firms vary cross-nationally.

Unlike new institutionalists, historical institutionalists do not onto-
logically privilege agents over structures. They start with the premise
that choices made during the formation of an institution have lasting
effects on the future operations of that institution. Often referred to as
path dependency, this approach holds that past decisions that have be-
come formalized in institutions limit the range of present possibilities.
In short, history—as embodied in laws, policies, and procedures—mat-
ters. Historical institutionalists claim to endogenize or explain indi-
vidual preferences while new institutionalists treat preferences as
exogenous. Thus, the debate between new institutionalists and histori-
cal institutionalists centers on the levels of agent autonomy vis-à-vis
structures, the ability of individuals to modify these structures, and the
degree to which actors’ preferences are exogenous.

Historical institutionalists also define institutions somewhat more
broadly.24 Although Peter Hall’s oft cited definition of institutions as
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“formal rules, compliance procedures and standard operating proce-
dures that structure . . . relationships” does not differ greatly from the
new-institutionalist definition, it incorporates more normative concep-
tions.25 To use the words of March and Olsen, it includes the “logic of
appropriateness” as well as the “logic of consequentiality.”26 Thus, insti-
tutions influence actors not only by influencing their calculus of bene-
fits and costs but also by acting as guides to what is appropriate
behavior.27 This last point can be helpful in examining how actors in
different cultural and historical settings react to similar challenges, for
example, how they deal with environmental degradation. While histor-
ical institutionalists tend to emphasize the differences between their
approach and that of new institutionalists, the two are more comple-
mentary than contradictory.28 Many new institutionalists employ his-
torical explanations that emphasize path dependency.29 As such, an
integration of these two approaches gives us a framework for analyzing
why and to what extent firms in the U.K., the U.S., and Germany face
different sets of institutionally based incentive structures when deciding
whether to adopt EMAS and/or ISO 14001.

The third strand of institutionalism that will be employed in this ar-
ticle, regime theory, is more a collection of theories than an explicit ap-
proach. In many ways, the distinction made between domestic and
international politics is an arbitrary one, reflecting divisions over how
political life is studied, rather than over how it is practiced. This divi-
sion has been exacerbated to a certain extent by the dominance of real-
ism/neorealism in the study of international relations. The emphasis in
this approach on international anarchy leaves little room for the role of
institutions as meaningful variables. To the extent that institutions do
matter in international relations, they are seen to reflect the preferences
of the hegemon and thereby become epiphenomenal.30

Throughout the postwar period various challenges to the realist po-
sition that have often been couched in institutional terms. By the late
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York: Oxford University Press, 1986), 29.

26 James March and Johan Olsen, Rediscovering Institutions (New York: Free Press, 1989), 56.
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28 Elinor Ostrom, “Rational Choice and Institutional Analysis: Toward Complementarity,” Ameri-
can Political Science Review 85 (March 1991).
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30 Kenneth Waltz, Theory of International Politics (Reading, Mass.: Addison-Wesley, 1979); Joseph

Greico, “Anarchy and the Limits to Cooperation,” International Organization 42 (August 1988). For an
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liberalism: The Contemporary Debate (New York: Columbia University Press, 1993).



1970s a broad-based institutional approach began to appear in the form
of regime theory.31 Developed to explain the institutionalized mechan-
isms of international cooperation that are a part of everyday life within
an anarchic world, regime theory has come to employ a definition of in-
stitutions similar to that used by students of domestic politics. Krasner,
in his widely used definition, posits that regimes are “implicit or explicit
principles, norms and decision-making procedures around which actors’
expectations converge in a given area of international relations.”32

To make the notion of regimes more precise, some theorists distin-
guish between international orders such as the capitalist market system
and more narrow regimes such as the WTO. Indeed in his most recent
work, Oran Young argues that regimes are usually limited to one spe-
cific issue-area such as global warming, ozone depletion, or reduction
of trade barriers. Despite this distinction, regime theory is prone to cer-
tain boundary problems.33 Thus, for example, while the EU has often
been subsumed under regime theory,34 it is not quite clear where
regimes end and more complex, supranational polities begin.

Much of regime theory has concentrated on describing the processes
by which states agree to give up sovereignty in narrow policy areas
through the implementation of international agreements. As noted in
the introduction, regime theory has not paid much attention to exam-
ining the effects that supranational regimes have on domestic actors,
and even fewer studies have examined the effects of regimes on non-
governmental domestic actors.

Literatures that address this gap do exist, however. Perhaps most no-
table of these is the globalization discourse.35 An important issue within
this literature is whether the increasing levels of capital flows, both port-
folio and foreign direct investment, will cause a convergence in the po-
litical, economic, and cultural institutions of once disparate societies.36

This article joins the debate by examining a case where supranational
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policy regimes have not resulted in significant convergence in the man-
agement systems of firms located in the U.K., the U.S., and Germany. It
does this not only by looking at how domestic institutions structure firms’
preferences for participating in an EMS but also, and somewhat uniquely,
by examining how the nature of the policy regime itself shapes govern-
ments’ abilities to mold this policy to its own institutional landscape.

We draw on and synthesize insights from the three different variants
of institutional theory outlined above. While historical institutionalism
has been used almost exclusively by comparativists and regime theory
almost exclusively by scholars of international relations, new institu-
tionalism has been able to offer insights to both subfields. As such, we
start with the new-institutionalist assumption that individual firms
look to prevailing incentive structures as the basis for deciding whether
to adopt an EMS. We then turn to historical institutionalism and regime
theory to better understand the formation of incentive structures and
how they vary across countries. We do not privilege the importance of
one type of institution over the other. Rather, we are interested in the
interactive effects of supranational and domestic institutions. In exam-
ining this interaction, we pinpoint the circumstances under which each
has causal effects. In our case, and we suspect in most cases, both are
important in explaining the outcomes observed.

EMAS AND ISO 14001

EMAS and ISO 14001 are consciously crafted supranational regimes
whose origins can be found in both economic globalization and what
Richard Falk refers to as “globalization from below.”37 Falk argues that
while the influence of MNEs and supranational economic institutions
such as the WTO, the IMF, and the World Bank have greatly increased
through economic globalization, the power of these institutions has si-
multaneously been countered by the spread of certain supranationally
accepted norms. One of the most important of these global norms is
sustainable development, which calls for economic growth that does
not outstrip the earth’s capacity to regenerate the resources used. As a
result of the acceptance of this norm, the last decade has seen the es-
tablishment of several supranational environmental programs in which
business formally recognizes its responsibility to the environment and
pledges to take a proactive stance to reduce its ecological impacts.38
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The early 1990s also saw changes in the EU’s basic environmental
policy framework. The 5th Environmental Action Plan, published in
1992, proposed introducing more voluntary and market-oriented policy
instruments.39 Interest in a voluntary EMS scheme grew within the Eu-
ropean Commission after what was perceived to be the successful pi-
loting of the national British EMS standard, BS 7750. In December
1991 the commission submitted a proposal for the EMAS regulation to
the European Environmental Council. After intense debate it was fi-
nally adopted as a community regulation in June 1993.40 As a govern-
mental initiative, the individual member states are responsible for
establishing the accreditation system for the independent verifiers and
for appointing a body responsible for registering companies into the
system.41 Many countries have chosen to use private bodies for these
tasks. Typically, these bodies are also responsible for the accreditation
and registration procedures of the ISO 14001 scheme in that country.

As with EMAS, one of the primary objectives of ISO 14001 is to pre-
empt the proliferation of national environmental laws that could serve
as trade barriers.42 ISO took the first step toward developing ISO 14001
in 1991, when it established a strategic advisory group. In 1992 a tech-
nical committee (TC 207) was set up to formulate environmental stand-
ards. Forty-seven countries participate in TC 207 as full voting
members, and another thirteen participate as advisers. National stand-
ards organizations such as the DIN (Deutsche Institut Normen) in Ger-
many or the ASNI (American National Standards Institute) in the U.S.
make up the official membership of ISO. Much of the work carried out
in the subcommittees is done by appointed “experts,” however, many of
whom are representatives of industry.43 TC 207 has six subcommittees,
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which, in turn, have several working groups. As illustrated in Table 3,
the ISO 14000 series consists of one mandatory compliance standard—
ISO 14001—and several nonmandatory guideline standards. The
mandatory standard, like EMAS, calls for establishing an EMS whose cri-
teria must be met in order to receive certification from an outside veri-
fier. Since both ISO 14001 and EMAS are based on BS 7750, they share
many structural similarities.

Despite explicit efforts to bring ISO 14001 and EMAS into conformity
with one another, several differences exist between the two standards.
The most important of these can be found in the scope, reporting re-
quirements, and the strength of language contained in the two stand-
ards. EMAS is restricted to use within EU/EFTA member states, while
ISO 14001 is international. Additionally, EMAS can be employed only by
manufacturing industries and must be implemented at specific sites,
whereas ISO 14001 is open to organizations of all kinds and is not site
specific. Thus, while ISO 14001 can be used to certify all of a company’s
offices and production sites, companies opting for an EMAS certificate
must have each of its production sites validated separately and cannot
include nonproduction offices in the certificates. Furthermore, EMAS

requires participating companies to publish an environmental state-
ment. While ISO 14001 encourages open communication with the pub-
lic, no environmental publication is required. Finally, several elements
of EMAS that are also found in ISO 14001 are stated in more concrete
language and leave less room for interpretation. Thus, for example,
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TABLE 3
ISO 14000 SERIES: AN OVERVIEW

ISO Series Description

ISO 14001 environmental management systems: specifications with guidance for
their application

ISO 14004 environmental management systems: general guidelines on principles,
systems, and supporting techniques

ISO 14010 general principles of environmental auditing
ISO 14011 audit procedures
ISO 14012 qualifications criteria for environmental auditors
ISO 14024 environmental labeling
ISO 14031 environmental performance evaluation
ISO 14040 guidelines on life-cycle assessment
ISO 14050 terms and definitions

SOURCE: Adapted from Subash C. Puri, Stepping Up to ISO 14000: Integrating Environmen-
tal Quality with ISO 9000 and TQM (Portland, Ore.: Productivity Press, 1996), 18.



both standards consider the need to make continuous improvements in
environmental performance. EMAS, however, requires improvements in
actual environmental performance, whereas ISO 14001 calls only for
making continuous improvements in the management system. Simi-
larly, while compliance with all national and supranational environ-
mental laws is a requirement for EMAS validation, ISO 14001
participants have to show only that the management system is capable
of ensuring legal compliance. While there is little evidence to suggest
that companies with EMAS validation have higher levels of environ-
mental performance than those certified to ISO 14001, EMAS is widely
perceived to be the more stringent of the two standards among both
environmental and business groups.44

In adopting EMAS or ISO 14001, firms face two kinds of costs. First,
they have to create a new EMS or modify an extant one. Both EMAS and
ISO 14001 require extensive documentation, which, in turn, requires the
use of significant company resources. Because of the environmental
statement obligation, the documentation necessary for implementing
EMAS is greater than that required for implementing ISO 14001. Sec-
ond, both EMSs require third-party certification. These expenses are
significant, typically around $25,000 per facility. It is estimated that for
a firm with twelve facilities, overhead and certification expenses would
amount to $1 million per annum.45 There is no evidence to suggest that
the costs of verification are greater for one EMS than for the other. Gen-
erally, the auditing of the two systems within European countries is car-
ried out by the same firms, which offer identical services for both EMSs.

Adopting EMAS and ISO 14001 also creates benefits for firms. First,
these initiatives have the potential to enhance participants’ environ-
mental image. While often difficult to quantify, this enhanced image
could lead to such things as increased sales, better ability to recruit tal-
ented employees, and improved relations with environmental regulators
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and other stakeholders.46 This latter advantage could lead to greater in-
dustry influence over policy-making processes. Since command-and-
control regulations (that still form the basic structure of environmental
policies) are often perceived to be unfriendly to industry and economi-
cally inefficient, better access to and influence over the regulatory
process could bring real benefits to the companies involved.

Second, supranational EMS norms could facilitate international trade
by replacing country-specific standards with a supranational standard.
To a certain extent, of course, the regional scope of EMAS undermines
this principle. In fact, one reason many European companies opt for
ISO 14001 over EMAS is its international scope. Both, however, do offer
the potential advantage of lowering trade barriers by superseding na-
tional standards. The use of these EMS standards in developing coun-
tries that are widely perceived to have lower environmental standards
could also result in a more level playing field, thereby blunting the em-
pirically incorrect but politically powerful criticism that foreign trade
abets the lowering of environmental standards.47

Finally, EMSs have the potential to bring companies tangible financial
gains. First, locating and subsequently reducing resource waste during
production processes could lead to significant cost savings. These savings
would come in the form of lower energy expenditures, reduced waste-
handling fees, and lower costs for raw materials. Additionally, companies
with EMSs may be able to secure better insurance and/or lending rates.48

Many suggest, however, that such “low hanging fruit” has already been
plucked and EMSs can only marginally lower production costs.49

To summarize, both EMAS and ISO 14001 bestow benefits on firms
but also impose costs. Most costs are quantifiable and occur in the short
run, while the benefits are nonquantifiable and occur over the long run.
Costs are often excludable and benefits relatively nonexcludable. The
varying degrees of success of ISO 14001 and EMAS in the U.S., the U.K.,
and Germany suggest that the perception of benefits and costs of these
two EMSs varies significantly across countries. The next section exam-
ines the reasons for this variation in response. Building on our original
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hypothesis that the institutionalization of business-government rela-
tions in a country would influence the attractiveness of an EMS to firms,
the section also examines effects of the type of adversarial economies
and the nature of the policy regime in explaining these outcomes.

FIRM-LEVEL RESPONSE: A CROSS-NATIONAL COMPARISON

As stated previously, firms’ responses to EMAS and ISO 14001 have var-
ied in Germany, the U.K., and the U.S. (see Tables 1 and 2). British
firms have responded enthusiastically to ISO 14001, but EMAS take-up
rates in the U.K. are rather low in comparison with those in other EU
member states. German firms have responded enthusiastically to both
EMS standards. By contrast, American firms have not responded enthu-
siastically to ISO 14001, the only international EMS standard available
to them. How can these variations be explained? Our initial hypothesis
posited that firms residing in countries with adversarial economies will
be less likely to adopt EMS standards.50 As will subsequently be dis-
cussed, although adversarial relations come in different forms, it is gen-
erally agreed that they are found in countries where governments have
shown a persistent will and ability to pass stringent pollution-control
legislation over the objections of industry. Thus, historically, govern-
ments have imposed environmental policy upon industry without ex-
tensive attempts at consensus building.51

In the realm of environmental policy, environmental groups con-
tributed significantly to this adversarial relationship. Because of the
transnational nature of many environmental groups, scholars have
tended to ignore cross-national differences in the environmental move-
ments found in advanced industrial societies. While a global civil so-
ciety may be forming around such issues as human rights and
environmental issues, differences between national groups and broader
national social movements should not be ignored. Thus, for example,
governments in countries with politically strong environmental move-
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ments that espouse an anti-industry ideology—such as Germany and
the U.S.—often have to deal more harshly with polluting industries
than governments in countries where the environmental movement is
not so anti-industry in orientation. Environmental groups that are sus-
picious of industry “capture” of regulators are often wary of consensual,
third-generation regulations. As a result, they often put a great deal of
pressure on governments to continue using prescriptive command-and-
control policies. Not surprisingly, levels of trust among all three actors
tend to be rather low.

This adversarial relationship negatively affects firms’ incentives to
participate in an EMS in a number of ways. First and perhaps most ob-
viously, governments find it difficult to offer firms regulatory relief
and/or more access to policy-making processes. Second, years of strin-
gent environmental laws make industry suspicious of any type of envi-
ronmental regulation, even of a voluntary nature. Those in industry are
on the lookout for hidden dangers. Furthermore, companies that have
been fined for violating environmental regulations or have been taken
to court in environmental liability lawsuits are leery of sharing infor-
mation with third-party auditors. Finally, firms that have been strin-
gently regulated are less likely to find environmentally related
cost-cutting opportunities through EMS arrangements than are their
counterparts in less stringently regulated countries. This occurs for the
rather obvious reason that tightly regulated companies have already
been forced to use resources more efficiently and therefore have gener-
ally exhausted the easily implemented cost-cutting measures. All told,
firms operating in countries with an adversarial economy have fewer in-
centives to participate in EMS schemes than do their counterparts in
countries where relations are less conflictual.

The term adversarial economy was developed to describe govern-
ment-business relations in the U.S.52 This adversarial economy has
deep historical roots that can be traced back to the manner in which in-
dustrialization occurred in the U.S. and to the early emergence of man-
ufacturing and distribution monopolies. In the U.S., unlike in some
European countries, government stepped in to regulate big business,
and this crusading mentality has become embedded in the missions and
cultures of many federal regulatory agencies. While considerably
younger than the first regulatory agencies that gained fame during the
Progressive Era, the Environmental Protection Agency (EPA) was cre-
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ated to combat what was perceived to be widespread industry abuse of
the environment. To retain support of its key constituents, the EPA ag-
gressively regulates industry.53 The adversarial nature of environmental
policy-making in the U.S. has been meticulously described by a num-
ber of scholars.54 However, perhaps the most damning evidence can be
found in a simple statistic. A study in the early 1990s found that four
out five regulations signed by the EPA administrator are challenged in
court.55 Not only are these challenges costly and time consuming, but
their adversarial nature has all but poisoned relations between the EPA,
industry, and environmental groups.

In many ways the German system would appear to represent a very
different model of regulatory control. Germany is known for its con-
sensual style of policy-making in which its social partners, the peak in-
dustry and labor associations, are intimately interwoven in the
decision-making processes. Although business is regulated through
well-defined laws with quantified standards, these standards are usually
made by consulting industry or by industry itself. However, not all reg-
ulatory fields fit this general policy-making model, and German envi-
ronmental policy is in many ways an exception to the rule.56 Faced with
a popular and relatively radical environmental movement that is ideo-
logically opposed to compromise with industry, the German govern-
ment has been forced to take a less conciliatory line with industry than
is usual. While the government has on a number of occasions caved in
to industry pressure, it has consistently shown a will and an ability to
pass stringent, technology-forcing environmental laws over industry
protests.
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In part, the similarities between American and German environ-
mental policies are not entirely coincidental. In the early phases of Ger-
man environmental policy-making, legislators borrowed heavily from
the American model that had been developed several years before.57

This emulation included the use of technology-forcing emissions lim-
its and the prescriptive use of the best available technology (BAT). The
political will to pass this kind of legislation in the face of industry op-
position grew throughout the 1980s along with the strength of the en-
vironmental movement and the newly formed Green Party. Perhaps the
best example of the environmental movement’s influence came with the
passage in 1986 of the Large Combustion Plant Directive, which in-
troduced the most stringent sulfur dioxide emissions limits for power
plants in the world at the time. Despite intense industry lobbying
against the adoption of such measures, the government was forced to
react to widespread public dismay over the effects of acid rain on Ger-
man forests. If it was not already clear, the drama that surrounded the
passage of this legislation confirmed the fact that environmental pol-
icy-making in Germany would not adhere to the consensus-seeking
style that characterizes economic policy-making.

Several German scholars have, however, noted a trend toward
greater cooperation between environmental groups, government bu-
reaucracies, and industry.58 While it is true that the less radical, prag-
matic wing of the Green Party, known as the Realos, has come to
dominate party policy and that environmental groups are now regularly
consulted before the passage of major environmental legislation, there
is little evidence to suggest that levels of trust between industry and en-
vironmentalists have risen significantly. This fact has been demon-
strated several times since the entry of the Greens into a national ruling
coalition with the Social Democrats two and a half years ago. Although
weakened by their somewhat disappointing showing in the 1998 elec-
tion, the Greens entered the coalition promising to deliver on two re-
form projects that have been a part of the party’s platform for years,
namely, an ecologically oriented tax reform and shutting down Ger-
many’s nuclear power program. Both of these projects have met with
significant resistance from German business groups, which have shown
very little inclination to compromise on either subject. While a modest
tax has been levied on mineral oil and natural gas over the objections of
industry, talks aimed at encouraging energy companies to voluntarily
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shut down their nuclear power plants in exchange for compensation
have largely failed. In the summer of 2000 an agreement was reached
in which it was agreed that the country’s atomic power plants would be
allowed to operate for another thirty-two years—a compromise that met
almost none of the Green Party’s demands. One of the party’s two chief
spokespersons reacted by calling the deal “unacceptable” and publicly
voicing fears about substantial membership loss.59 A minority of the
Green Party supporters found this solution unacceptable and have called
on party leaders to withdraw from the coalition. Thus, in neither case has
a true consensus been reached, suggesting that the old politics of mistrust
is still very much a part of German environmental policy-making.

According to David Vogel, the U.K. employs a style of environmen-
tal regulation very different from that practiced in the U.S. and Ger-
many.60 The British government has traditionally shied away from
using national emissions limits to reduce industrial pollution. Instead,
operating permits for individual sites are negotiated between local en-
vironmental inspectors and site personnel. Although national laws do
stipulate nonbinding, general guidelines for emissions limits, these laws
also specifically state that local environmental as well as economic con-
ditions should be taken into account when setting these limits. British
environmental regulators seldom take violators to court and have facil-
itated a cordial relationship between themselves and the regulated.

As in Germany and the U.S., the origins of this regulatory style can
be found in the historic development of environmental policy in the
U.K. As the first country to industrialize, the U.K. was also the first
country to experience problems with environmental pollution. Not sur-
prisingly, it developed the first pollution-control system with the cre-
ation of the Alkali Inspectorate in 1863. Established at a time when the
precise measurement of emissions was not possible, the inspectorate re-
lied on negotiations with individual factory sites to bring about pollu-
tion reductions. This style, with its reliance on flexibility, has been
retained in the extant regulatory culture.

The nature of the environmental movement in the U.K. has also
played a role in shaping British policy style. Although this movement is
relatively strong in terms of membership and money, its ideology is
considerably less radical and, more importantly, less anti-industry than
its German or American counterparts.61 This can, in part, be attributed
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to the fact that many older conservationist groups such as the National
Trust and the Council for the Protection of Rural England have played
an important role in shaping the agenda of the environmental move-
ment. These groups tend to be politically conservative and more willing
to take a cooperative stance in dealing with industry. This is not to say
that more politically aggressive groups such as Greenpeace and Friends
of the Earth have no influence over the British environmental move-
ment. It simply suggests that these groups are not dominant in the way
that they are in the U.S. and Germany. As a result, the government has
not been under the same kind of pressure to take an adversarial ap-
proach to controlling industrial pollution.

Vogel concludes that the adversarial approach to environmental pol-
icy practiced in the U.S. and Germany has resulted in about the same
amount of pollution reduction as the more consensual style used in the
U.K. However, the political costs incurred by the American and Ger-
man governments in bringing about these improvements far outweighs
those incurred by the British government. By employing adversarial
tactics, the American and German governments deplete their store of
political capital in their relations with industry. As a consequence, indus-
try is wary of responding to initiatives that might set a bad precedent or
make business vulnerable to the government or to environmental groups.

One would therefore expect that a voluntary, beyond-compliance
EMS would be received more positively by firms in the U.K. than by
firms in the U.S. or Germany. True to their adversarial disposition, U.S.
regulators reacted to ISO 14001 with skepticism and have not actively
promoted it by offering significant regulatory relief to its participants.
Most importantly, the EPA has not offered an attorney-client type of
privilege to third-party auditors.62 This makes the prospects of using
such auditors less appealing to U.S. firms, which face the stiffest envi-
ronmental liability laws in the world.

In addition to the issues of the agency’s culture and mandate, the EPA

faced some real political constraints. It came under severe attack dur-
ing the 104th and the 105th Congresses. In fact, there was an active pro-
posal to abolish the EPA altogether. In its efforts to survive this onslaught,
the EPA received valuable support from environmental groups. And since
these groups are skeptical of EMS-based regulation, the EPA would spend
its political capital if it actively promoted EMS-based systems.

British regulators, by contrast, have taken great pains to promote EMS-
based policies by linking them to other voluntary initiatives and by offer-
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ing small and medium-size firms financial help in implementing them.
The British government has also offered firms some limited amounts of
regulatory relief by using both ISO and EMAS as a reducing factor in the
risk assessment calculations used to determine frequency of site inspec-
tions.63 Additionally, British firms have benefited from the fact that in the
early 1990s the British Standards Institute heavily promoted the national
EMS, BS 7750, with a successful and extensive pilot program. This pro-
gram helped lower firm costs in gaining information about EMS schemes
and how to implement them. Since firms with BS 7750 certificates auto-
matically received ISO 14001 certification upon publication of the latter
and the withdrawal of the former, this pilot program, along with the na-
tional EMS standard, has provided a big boost to ISO 14001 in the U.K. It
needs to be added, however, that this pilot program was also carried out
with support from the Department of the Environment.64 Thus, the
ability and the will of the British government to facilitate the adoption of
beyond-compliance EMS and the inability or will of the U.S. government
to do the same go a long way in explaining the different take-up rates of
EMSs—either EMAS or ISO 14001—in the U.K. and the U.S.

What the adversarial economy hypothesis cannot explain, however,
is why Germany has the highest adoption rates of EMSs (both EMAS

and ISO 14001) of the three countries under study and why British
firms have responded in such a lukewarm manner to EMAS. Germany
and the U.K. thus become the problematic cases in need of explanation.
What the article will subsequently argue is that our original hypothesis,
while largely correct, is underspecified. To better explain why German
firms have responded enthusiastically to EMAS and ISO 14001 and why
British firms are more enthusiastic about ISO 14001 than EMAS, one
needs to take into account the international policy regime type and the
nature of the adversarial economy.

POLICY REGIME: PROCEDURAL VERSUS SUBSTANTIVE

Our original hypothesis suggests that given the strained relations among
industry, government, and environmental groups, the German govern-
ment would not be able to promote EMSs and offer incentives for par-
ticipation in the same way that the British government could. The fact
that the German government offers EMAS-certified companies at least
as much, if not more, regulatory relief than the British government does
seem to contradict this hypothesis. Upon closer inspection it becomes

422 WORLD POLITICS

63 Author interview with Martin Cheesborough, Environment Agency, July 14, 1998.
64 Author interview with Bernard Walsh, Department of Environment, Transport and the Regions,

July 13, 1998.



clear, however, that the kinds of incentives the German government has
offered participating companies and the way in which it has used EMAS

and ISO 14001 as policy instruments are vastly different from how EMS

standards have been used in the U.K. Further, the response of both gov-
ernments is largely in keeping with their respective policy styles and in-
stitutional imperatives. The German government could do so because of
the specific characteristics of the EMS regimes. Thus, the success of a
supranational regime is contingent both on its nature and on how it fits
with the institutional structures of the implementing countries.

EMAS and ISO 14001 are procedural supranational regimes that re-
quire the use of certain management systems or the erection of certain
schemes. This allows governments to mold these regimes to their own
policy styles and institutional imperatives. By contrast, more substan-
tive regimes that stipulate quantifiable goals often do not leave as much
room for interpretation or maneuver.65 As will be shown below, the
German and British governments have indeed molded EMAS to their
own policy approaches and have used it as almost two different policy
instruments. In fact, the German government never wanted EMAS and
tried to block its adoption in the European Council. As support for
EMAS grew among the other member states, however, Germany de-
cided that it could no longer play the lone holdout. Nevertheless, the
German negotiators were able to get certain things written into the
final draft that made it more acceptable to them. The most important
of these concessions was the addition of what is called EVABAT (eco-
nomically viable application of the best available technology) as the cri-
teria by which continual improvement in environmental performance is
measured. The German negotiators wanted a pure BAT measurement.66

This was vetoed by the British negotiators, who felt that the Germans
misunderstood the idea behind voluntary schemes—in the opinion of
the British, to get away from the prescriptive command-and-control
type of legislation.67 Contrarily, the German officials felt that the EMAS

regulation put too much emphasis on management systems and not
enough emphasis on measuring actual environmental performance.

The contrasting views of what EMAS should be that surfaced during
the EU Council negotiations reflected the two countries’ diverging pol-
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icy styles (rooted, in turn, in institutional structures and histories) and
foreshadowed the differing manner in which EMAS would be imple-
mented in each country. Britain has attempted to tie EMAS to what the
Department of Environment, Transport and the Regions (DETR) calls
the voluntary movement in environmental regulation. This movement
calls on companies to find their own marketable ways of improving
their environmental performance by engaging in a dialogue with key
stakeholders.68 Thus, the British government has incorporated both
EMAS and ISO 14001 into its high-profile environmental reporting and
sustainable business schemes.69 While Britain has done its best to em-
phasize the beyond-compliance part of EMAS, the German government
has implemented it in a way that puts compliance with regulation right
back at center stage. Thus, the British government’s nondiscriminatory
use of both standards coupled with the fact that the preexisting national
EMS, BS 7750, is more compatible with the ISO 14000 series than with
EMAS explains why the former has been so much more popular than the
latter in the U.K.

Unlike in the U.K., where no transposition legislation was employed,
the German government has passed a series of detailed laws imple-
menting EMAS. The Federal Environmental Ministry (BMU) made sure
that procedures for the legal compliance part of the third-party audit
were carefully spelled out and well regulated. Having done this, the
BMU let it be known through a series of publications that EMAS could be
used as a substitute for certain legal requirements. This would mostly
apply to such legal requirements as mandatory environmental reports
that industrial sites have to submit to regulators. However, the BMU has
also made it very clear that there would be no lifting of material envi-
ronmental standards.70 In other words, EMAS participants could be re-
lieved of the onus of double reporting, but they would not see pure
deregulation.

To sum up, Germany was able to reach a compromise in its use of
EMAS: it offered firms light regulatory relief, but it implemented EMAS

like a command-and-control instrument designed to oversee and mea-
sure firm environmental performance. The procedural nature of the
EMAS regulation provided the German government with enough room
for maneuver to find this compromise position. Thus, domestic institu-
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tions mattered in influencing the attractiveness of EMAS to German
regulators. However, the procedural nature of the supranational regime
created the policy space in which the regulators could marry domestic
institutional imperatives with the requirements of the regime.

ADVERSARIAL ECONOMY

We still need to explain why American regulators have not been able to
offer significant regulatory relief to ISO 14001–certified firms. The fact
that EMAS is a government initiative may have made it easier for the Ger-
man government to impose its more prescriptive style on the scheme, but
the U.S. government could have done the same with the very flexible
ISO 14001. In order to understand the differences in the American and
German responses to EMS schemes, we have to look at the different in-
stitutional foundations of the two countries’ adversarial environmental
policy approach. For this, we draw on the work of Robert Kagan.71

Kagan suggests that, in comparison with other advanced industrial
democracies, the U.S. employs a unique style of policy formation and
implementation, for which he coins the term “adversarial legalism.”
This syndrome encompasses complex and formal legal rules; adversar-
ial procedures for resolving political and scientific disputes; slow and
costly forms of legal contestation; strong punitive legal sanctions; fre-
quent judicial review of and intervention in administrative decisions;
and proneness to political controversy about (and more frequent change
of ) legal rules and institutions. It manifests itself in frequent legal con-
testations, litigant activism, and substantive legal uncertainty about
whether an official policy will survive judicial scrutiny.72

To elaborate, the fragmented nature of American government and its
uniquely weak bureaucracy have led to a reliance on the public’s right
to challenge and prod official action through litigation. This pattern is
easily identifiable in the environmental policy field, with its reliance on
court challenges by public interest groups and strict liability law (for ex-
ample, the joint and several liability clauses in the superfund legisla-
tion). Indeed, it is the fear of having evidence gathered from a
third-party auditor used against them in a court of law that has caused
many American firms to shy away from adopting ISO 14001.

While the German approach to environmental reform relies on
adopting complex and legalistic policy over the objections of industry, it
only rarely uses the threat of judicial action to ensure that these rules
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are properly implemented.73 German regulators therefore do not oper-
ate under the constant threat of judicial review that can overturn their
decisions. Thus, unlike in the U.S., the German courts have played only
a minor role in shaping environmental policy. Similarly, liability law re-
mains relatively weak in Germany and has been seen as secondary to
the preferred instruments of BAT and strict emissions limits. As a result,
the fear of having EMS standards reveal potential liability problems is
almost nonexistent for German firms.

Furthermore, while relatively radical environmental movements in
both Germany and the U.S. have forced the governments in both
countries to take a rather adversarial approach to dealing with indus-
trial pollution, government-industry relations in the area of environ-
mental policy are not identical in the two countries. As noted
previously, the German system is noted for its consensual policy-
making style. While for the most part this style has not been carried
over into the environmental policy-making field, the institutions that
facilitate government-industry cooperation in other areas are naturally
still in place. The German government has used the dense network of
parastate industrial organizations74 to help work out many of the tech-
nical details in the German environmental law.75 Thus, Germany’s ad-
versarial economy is rooted in prescriptive interventionism rather than
in adversarial legalism inspired by citizen groups.

One final difference between the American and German environ-
mental regulation has played an important role in the patterns of EMS

adoption. Third-party auditors in Germany often offer to certify sites to
EMAS and ISO 14001 at the same time, at no additional cost or for only
a minimal additional fee. Thus, although the German government does
not offer ISO-certified sites any regulatory relief, once a site is EMAS val-
idated, the costs of securing an ISO certificate are rather low. For this
price the site then gains the additional advantage of having an interna-
tionally recognized certificate. Many U.S. auditors are also beginning to
offer auditing services simultaneously for ISO 14000 and ISO 9000 qual-
ity system.76 Though this does result in some savings, especially in terms
of time invested by facilities in preparing for the auditors’ visit, the sav-
ings are small compared with what Germans auditors can offer.

Thus, the type of adversarial economy (adversarial legalism versus
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prescriptive interventionism) is an important factor in how firms re-
spond to EMS standards. In the U.S., where firms fear expensive litiga-
tion, incentives for having a certified EMS are less clear than in
Germany, where the regulatory burden comes in the form of strict reg-
ulation, extensive documentation, and reporting duties. To summarize,
the variable nature of the adversarial economy explains the different
paths of EMS adoption in Germany and the U.S.

CONCLUSION

ISO 14001 and EMAS are part of a growing trend toward creating
beyond-compliance supranational policy regimes. As such, they are
characteristic of a new type of environmental governance that is more
reliant on both supranational rule making and private authority in
implementation. As both EMAS and ISO 14001 are relatively young—
six and five years old, respectively—their ultimate effectiveness in
changing the behavior of target groups has yet to be established. This
article has examined the circumstances under which firms are likely to
adopt EMS, adoption rates being the most basic measure of their effec-
tiveness. By comparing the response of American firms with those of
British and German firms to both ISO 14001 and EMAS, we have shed
light on the manner in which supranational regimes and domestic in-
stitutional structures interact with one another, affect firms’ incentives,
and influence policy outcomes. Using this institutional approach, we
have illustrated why our original adversarial economy hypothesis was
underspecified and therefore unable to adequately explain either Ger-
man or American firms’ responses to supranational EMS.

For a better specification, we incorporated two additional variables
into our analysis. First, it was necessary to look at the nature of the
supranational regimes themselves to understand their compatibility with
national-level institutions. Drawing on insights from the historical insti-
tutionalist literature that emphasize the impact of macrostructures on
various actors, the article suggests that supranational policy regimes
that are procedural in nature can more easily be manipulated by policy-
makers to fit a country’s institutional framework than can policy regimes
that set substantive goals. As a result of this institutional flexibility,77
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German regulators have been able to offer firms the necessary incen-
tives to participate in EMS without incurring the wrath of environmen-
tal groups. They have done so by employing EMAS as another
command-and-control instrument and promoting its use over the pri-
vate ISO 14001. More substantive regimes would not have permitted
this kind of flexibility. In keeping with its domestic policy style, the
British government has chosen to emphasize the voluntary, beyond-
compliance part of both EMAS and ISO 14001. As a result, EMAS is
much more popular in Germany than in the U.K.

Second, to explain why U.S. regulators could not follow their Ger-
man counterparts’ example in granting regulatory relief, we differenti-
ated between two types of adversarial economies—adversarial legalism
and prescriptive interventionism. These can be differentiated along two
dimensions: first, which domestic actors (in our case, business, govern-
ment, and citizen groups) are important for bringing about an adver-
sarial economy and second, how these groups interact with one another.
The adversarial economy that exists in Germany and the U.S. is, in
large part, tied to the historic development of a radical environmental
movement that pressures the government to regulate industry strin-
gently. While industry in both countries may have similar relations
with environmental groups, industry-government relations vary cross-
nationally. The German government has used the institutions of its
consensual policy-making style in other areas to implement its more
controversial environmental policy. This has given it some credibility
with industry even in an area where relations are often strained.

The second characteristic of adversarial economies pertains to the
institutions and instruments used by the government to regulate indus-
try, as well as to those used by citizen groups to combat corporate
power. The adversarial legalism of the American system, which is based
on strict liability laws and excessive legal proceedings, discourages both
firms and regulators from using an EMS. To the contrary, the prescrip-
tive interventionism of the German government enabled it to pass off
EMAS as yet another command-and-control instrument, while at the
same time offering some regulatory relief. German firms, having little
fear that third-party audits would create self-incriminating evidence
that would be used in court, have reacted positively to the self-policing
policies enshrined in EMS systems.

It would appear that this general framework can also explain firm-
level response to ISO 14001 in East Asia. Firms in those economies that
are characterized by high levels of government-business coordination
have responded enthusiastically to the introduction of the suprana-
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tional EMS.78 Japan, Taiwan, South Korea, and Thailand all have high
levels of firm participation in ISO 14001 (see Table 2). Although more
research is needed to determine the exact national incentive structures
for firm participation, the close ties between government and industry
in these countries have played a significant role in the relative success
of EMSs in these systems. In fact, the fear is that these close relation-
ships may result in a dilution of accreditation standards because some
national accreditation organizations function as de facto agencies of the
ministries of international trade and commerce. Since such ministries
are charged with increasing exports, accreditation organizations may
have incentives to lower their standards.79

Finally, we conclude by highlighting the implications of our find-
ings. They are twofold. First, supranational policy regimes should not
be seen as monolithic forces that get filtered through domestic institu-
tions. These regimes have different characteristics and these character-
istics matter. How they matter depends on the domestic institutional
imperatives for implementing the regime. Thus, to build upon Put-
nam’s notion of two-level games where domestic politics constrain
supranational policy discourse,80 this article highlights the importance
of domestic institutional structures in shaping actors’ incentives, both
governmental and nongovernmental, in responding to supranational
regimes.

This also brings us to some broader conclusions about institutional
theory. Comparativists and scholars of international relations have
largely developed their unique strands of institutional theory in relative
isolation from one another. As globalization continues and governance
becomes more transnational in nature, it will become necessary to
marry these two strands. While our effort is only a first step in this di-
rection, we believe it offers some insight into the problem. In particu-
lar, it is important to recognize that domestic institutions have been
created over a longer historic period and in a much more socially dense
environment than is true of their international counterparts. As we
found, even environmental movements in Western countries have fol-
lowed a unique and country-specific historical development.

Each country’s (and in some cases each region’s) institutions have
quirks that can have profound effects on the way supranational regimes
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function within their borders. Thus, the study of how supranational
regimes interact with domestic structures does not lend itself well to
broad generalizations. Our original hypothesis was underspecified pre-
cisely because we did not fully understand the implications of this his-
toric detail. The less demanding supranational regimes are in terms of
specified outcomes, the more important domestic path dependencies
become. As such, progress in understanding domestic/international
interlinkages will probably be made only through qualitative case stud-
ies that employ thick description.

The second and related implication is that the concept of an adver-
sarial economy is by itself perhaps too simplistic and needs to be better
specified by taking into account a wider array of factors. In order for it
to be a more useful concept, scholars need to specify each of the fol-
lowing: the issues (in which areas they are adversarial), the actors (for
whom, why), the instruments and processes (how hostility is mani-
fested), the institutions (which ones sustain it), the levels (how varying
levels of adversarial relationships can be differentiated), and the out-
comes (whether varying levels of adversarial relationships affect policy
outcomes). Adversarial economies typically have institutional histories
that explain why the relationships among regulators, businesses, and
citizen groups are distrustful and hostile. The level of distrust and hos-
tility may vary within and across countries. Relationships may be ad-
versarial in some institutional arenas (judicial in the U.S.) but not in
others (legislative). This may also vary at different levels of aggregation:
it could, for example, be more adversarial at the federal level than at the
subnational level. Importantly, highly regulated economies (such as the
former Soviet Union) may not always be adversarial. Thus, to better
understand how adversarial settings constrain actors, the various di-
mensions need to be better specified. As has been shown in this article,
the type of adversarial economy found in the environmental field in
Germany is quite different from the one prevailing in the U.S. This dif-
ference, in part, has caused domestic actors in the two systems to react
quite differently to the introduction of supranational, beyond-compli-
ance regimes. As the pace of economic globalization grows and our
mechanisms of governance change, it is essential that we gain a better
understanding of how interactions between local and supranational in-
stitutions play out.
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